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Preliminary Statement 

Benjamin Mullah, Vincent Pacelli, Jr., Alfred Uatino 
ami Barney Barrett appeal from judgments of conviction 
entered on February 26, 1974 und on March 15, 1974, in 
the United States District Court for the Southern District 
of New York, after a thirteen day trial before the Honorable 
Milton Pollack. United States District Judge, and a jury. 

Indictment 73 Ur. 881, tiled September 20, 1973, charged 
the four appellants and eight others—Alfred Del ranco, 
a k/a “Skinny”, Ismael Torres, Peter Salanurdi, Courtland 
Sample, a/k/a “Bucky”, Albert Perez, a/k/a “Abby Perez”, 
VI Bracer, Edgardo Ramirez, Jack Spada and John Fazza 
lari, a/k/a “Fuzzy”, in eight counts with various violations 
of the federal narcotics laws.* 

* Indictment 73 Cr. 881 superseded Indictment 73 Cr. 441 filed 
on May 11, 1973. 








Count One charged all thirteen defendants and four ad¬ 
ditional co-conspirators, Herbert Sperling, Joseph Confurti, 
Louis .Mileto and Harry Lipsky, with conspiracy to violate 
the federal narcotics laws commencing on January 1, 11)71 
and continuing until September 20, 1973, the date of the 
tiling of the indictment,* 

Count Two charged I’aeelli, Catino and Fuzzaluri with 
distributing and possessing with the intent to distribute 
two kilograms of heroin in September of 19il. Count three 
charged Pucelli, DeFranco and Fuzzalari with distributing 
and possessing with the intern to distribute two kilograms 
of cocaine in December of 1971. Count Four charged 
I’acelli, Perez and Ramirez with distributing and possessing 
with intent to distribute two kilograms of heroin in October 
of 1971. Counts Five. Six and Seven charged Mallah and 
1'aeel.i with distributing and possessing with the intent 
to distribute one kilogram of cocaine in July of 1971, two 
kilograms of heroin in November of 1971 and one kilogram 
of cocaine in December of 1971. Count Fight charged Perez 
with distributing and possessing with the intent to dis¬ 
tribute approximately 121.7 grams of cocaine on November 
IS, 1971. 

Trial commenced on December IS, 1973 as to the defen¬ 
dants Mallah, l’acelli, Catino, DeFranco and Harrett. At 
the conclusion of the Government’s case, Judge Pollack 
granted motions for a judgment of acquittal on Counts Five, 
Six und Seven as to Mullah and on Count Four us to 
Puccili. On January S, 1974 the jury found the defendants 
Mallah, Pncelli, Catino and Barrett guilty on Count One, 
the conspiracy count. The jury also found Catino guilty 
on Count Two and Pueelli on Counts Two und Six. Pucci li 
was acquitted on Counts Three, Five und Seven, and De- 
Franco was acquitted on Counts One und Three, the two 
counts in which he was named. 

* Additional co-conspirators were named in the Government’s 
Bill of Particulars filed on December 5, 1973. 
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On February 26, 1974 Judge Pollack imposed the follow¬ 
ing sentences: Mullah was sentenced to a term of ten years 
imprisonment on Count One with a term of special parole 
of three years to follow and was lined $25,000. Catino was 
sentenced to a term of twelve years imprisonment to run con¬ 
currently on Counts One and Two with a term of special 
parole of six years to follow and was lined $25,000. Barrett 
was sentenced to a term of live years imprisonment on 
Count One with a term of special parole of three years to 
follow and was lined $10,000. On March 15, 1974 Pacelli 
was sentenced to concurrent terms of fifteen years imprison- 
ment on Counts One, Two and Six to run consecutively to a 
term of twenty years imprisonment which Pacelli is pres¬ 
ently serving for violations of the federal narcotics laws 
with a term of social parole of three years to follow. 
Pacelli also was lined $75,000 and was further ordered to 
pay the costs of prosecution. 

Mallah, Catino and Barrett are at liberty pending this 
appeal. 

Statement of Facts 


The Government's Case 

1 Introduction: Nature of the Conspiracy and 
Roles of the Appellants 

The four appellants, together with their co-defendants 
and co-conspirators, twenty-eight of whom were named either 
in the Indictment or in the Government’s Bill of Particulars, 
were engaged in a conspiracy to distribute larg. amounts of 
heroin and eocuine in New York. 


Eleven members of this conspiracy, including co-con- 
„p*rator Herbert Sperling,* were tried and convicted on July 

*The other ten convicted conspirators are: Frank Bassi Jr., 
Fred Berger Jack Bless. Octavio Del Busto. Nelson Garcia. Nor- 
Goldstein, Frank Serr.no, Ju.n Serr.no, Ed».rd Schw.r.k 
and Luis Valentine. 
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12, 1!)73 after u jury trial before Judge Pollack on Indict¬ 
ment 73 Cr. 441.* Their convictions are presently on ap- 
peal. Appellant Vincent Pacelli, Jr. was originally a de¬ 
fendant on trial in that ease, but was granted a severance at 
the end of the Government's case when several defendants 
indicated they wished to call him as a witness. Mallah was 
a fugitive at the time of the Npcrliny trial, but was appre¬ 
hended in August, 1!»73. The defendants Patino and Barrett 
were added as defendants in the superseding indictment. 


The evidence at this trial established that the defendant 
Vincent l’acelli, Jr. and co-conspirator Herbert Sperling 
were the ceutrul ligures within the conspiratorial organiza¬ 
tion which had as its purpose the purchase, dilution and 
distribution of large amounts of heroin and cocaine in the 
New York area. 


l’acelli and Sperling each commanded groups of people 
who diluted, packaged, stored and delivered wholesale quan¬ 
tities of narcotics. Each also had suppliers und outlets for 
the drugs which they sold. Mutual need for sources of 
illegal narcotics resulted in an alliance between Sperling 
and Paeelli and their confederates. Pacelli, having good 
sources of cocaine sold cocaine to Sperling for resale to 
Sperling’s customers, and Sperling, having good sources 
of heroin, sold heroin to l'acelli for rcsule to Pacelli s cus¬ 
tomers Pacelli himself directed the purchase, processing 
u„d sale of heroin and cocaine within his sphere of the con¬ 
spiratorial organization. 

Among Pacelli’s many customers was the defendant 
Alfred Patino to whom Pacelli sold kilogram quail-’.ties 
of heroin and cocaine. 


»phe defendant Benjamin Mallah, Sperling’s partner, 
provided large sums of money for the purchuse of nurcotics 
and received profits from its resale. 

The defendant Barney Barrett delivered narcotics for 
Sperling to, among others, co-conspirator Reginald 
Williams. 

* Indictment 73 Cr. 441 was superseded by the instant indict¬ 
ment (73 Cr. 881). 










2. The Pacelli Group 
a. Barry Lipsky 

In April 1971, Barry Lipsky, one of the Government's 
principal witnesses, who was then unemployed and living 
with a friend named Ben Febre in Manhattan, met with 
Vincent Pacelli, Jr., whom he had known since 1970. Pacelli 
told Lipsky that he had “something coming up in the near 
future” from which Lipsky could make “a nice piece of 
change” (Tr. 57-00).* Within a short time, Pacelli brought 
Lipsky to an apartment at 1420 Third Avenue in Manhat¬ 
tan and inquired whether Lipsky would like to live there. 
One evening shortly thereafter, Pacelli telephoned Lipsky 
at Febre’r apartment and requested that Lipsky meet him 
that evening at Directoire, a discotheque on East 48th 
Street in Manhattan. When Lipsky arrived there, Pacelli 
handed him the keys to the apartment at 1420 Third Avenue 
and instructed him to go there and wait until he arrived 
(Tr. 61-62). Lipsky went to the apartment. Later that 
evening Pacelli arrived with a suitcase containing ten kilos 
of heroin. After giving Lipsky some money, Pacelli instruc¬ 
ted him to stay with the narcotics and informed him that 
he would return from time to time (Tr. 63). 

Beginning with this incident in late April, 1971, and con- 
tinning until February, 1972, Lipsky served as Pacelli’s chief 
assistant in the narcotics business. Lipsky received the 
drugs purchased by Pacelli, stored, tested, diluted and re¬ 
packaged them for distribution, and finally delivered them 
to Pacelli’s customers. IB* accompanied Pacelli when the 
latter purchased drugs and when Pacelli received payment 
for narcotics which he sold. His duties also included con¬ 
verting Pacelli’s narcotics proceeds from bills of smull de- 

.“Tr" refers to the trial trana. ! ot; "H.” refers to the 
transcript of pre-trial hearings; “GX” to government exhibits; 
“DX" to defendants’ exhibits; “App.” and “Br.” to the append,x 
and brief of the specified defendant. 
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nomination*! to large denominations (Tr. 80-81, 151). Lip- 
sky not only served as an aide in Pacelli's narcotics activi¬ 
ties, l»ut also made the arrangements for Pacelli's wedding, 
which was held on .bine <i, 1971 and was attended by a dozen 
members of the conspiracy (Tr. 1;>7-1 (id; ' - 7). 

At Pacelli’s request, Lipsky moved into Apartment 2US 
at 1420 Third Avenue in late April, 1971 and liv :d there 
until March 1972 (Tr. (it). The apartment* served as the 
“stash” for Pacelli's narcotics until the fall of 1971, when 
the drugs ami related paraphernalia were transferred to 
co-conspirator Susan Weyl’s apartment at 55 East 9th 
Street in Manhattan (Tr. 155-57). 

During the first two weeks that Lipsky lived in the 
1420 Third Avenue apartment, Pneelli returned every day 
or so to pick up one or two of the packages of heroin from 
the initial ten kilo quantity (Tr. (id). It was during this 
period that Pucelli informed Lipsky that he had entered 
into a “partnership” in the narcotics business with “Abby” 
Perez and “Al” Hracer (Tr. 70-71). 

In April, 1971, Pucelli taught Lipsky how to “mix” 
(dilute) heroin and eocuine and how to test the relative 
purity of each of these drugs ( I r. <1-80). lhereattei, 
Lipsky personally tested every package of heroin or cocaine 
which lit* received for Pucelli ( lr. 127-128). 

b. Alfred Catino 

In May or June of 1971 Lipsky and Pucelli were at 
ihe Hippopotamus discotheque in Manhattan where Lipsky 
first saw the defendants Catino and Pazzaluri. Within a 
week or two thereafter, Lipsky went with Pucelli and “Abby” 

* On March 29, 1973 dust samples were collected at Lipsky’s 
apartment and were found to contain traces of heroin and cocaine 
(Tr. 638-641, GX 11A, 11C, 11F). 
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Perez to 115th Street in Manhattan where Pacelli said he 
was to obtain some diluents for narcotics from Catino and 

Fazzalari. 

In June or July of 1971, Lipsky accompanied Pacelli 
to a soeial club on 115th Street in East Harlem. In¬ 
side the club Pacelli introduced Lipsky to Catino and 
Fazzalari. Shortly after this meeting Pacelli u.gain asked 
Lipsky to accompany him to the club where Pacelli stated 
that, “I think these guys want to buy some junk from me” 
(Tr. 113). Inside the club Pacelli, following a conversa¬ 
tion with Fazzalari and Catino, told Lipsky that “we 
are going to mix up some junk for these gHys and we will 
take their car” (Tr. 114). Catino then passed something 
to Pacelli. Pacelli and Lipsky proceeded to a ml Chevrolet 
parked near the club and drove downtown. Pacelli let 
Lipsky off a block from 1420 Third Avenue and told Lipsky 
to go to the apartment and prepare to mix three or four 
kilos of heroin. Lipsky went to the apartment, and a few 
minutes later he admitted Pacelli who had parked the car. 
Pacelli and Lipsky then proceeded to mix three or four 
kilos of heroin which were then wrapped in half-kilo pack¬ 
ages. The packages of heroin were then placed in a shop¬ 
ping bag. Pacelli instructed Lipsky to take the bag to 
Lexington Avenue and 80th Street, while Pacelli got the 
car. Lipsky. as instructed, went to the location and ob¬ 
served Pacelli arrive in the red Chevrolet. Pacelli drove 
around the block once, then stopped and got out of the 
car, opened the trunk and motioned to Lipsky to throw 
the bag containing the heroin into the trunk which Lipsky 
did. Pacelli and Lipsky reentered the car, and Pacelli drove 
hack to the club on 115th Street where he parked and 
locked the car. Pacelli and Lipsky entered the club wheie 
Pucci li handed the kcvs-and registration for the red Chev¬ 
rolet car to Catino (Tr, 107-117). 

During the summer of 1971 Pacelli and Lipsky 
returned to the club on 115th Street. There Pacelli met 
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with Patino and Fazzalari. Catino gave Pacelli a set of 
koyN and a registration certificate, which I'acelli, in turn, 
handed to Lipsky. Pacelli then instructed Lipsky to mix 
two kilos of heroin for t’atino and Fazzalari, place them in 
the red t'hevrolet, return the car containing the drags to 
the are a of the cluh, and return the car keys to the dull. 

Lipskv left the cluh and located the same red Chev¬ 
rolet which he and i'acelli had used during the previous 
transaction with Cntino. Lipskv drove the ear to his apnit- 
laent at 11-0 Third Avenue and there mixed 2 kilos of 
heroin. After he finished he returned to the red Chevrolet 
and put the heroin in the trunk. He then drove uptown and 
parked the car on First Avenue between 114th and lloth 
Streets. After locking the car Lipsky proceeded to 115th 
Street and entered the cluh where he gave the keys and car 
registration to Pacelli. Pacelli then went over to Catino 
and the two of them had a conversation (Tr. 118110). 

On another occasion, at Paeelli’s instruction, Lipsky 
went to an apartment located above the cluh where he re 
ceived #.->500 from DcFranco and Fnzzulari (Tr. 122122). 
In the fall of 1071 Lipsky, ut Paeelli’s direction, delivered 
■ me and a half kilos of cocaine to DcFranco and Fazzalari 
at tin* cluh. The cocaine had been stored at Susan VVeyPs 
apartment on Fast 0th Street in Manhattan (Tr. 120-121, 
121-125). Lipskv also delivered a kilo of cocaine to ( atino 
at the cluh during this period (Tr. 120-127). 

c. Nicholas Lugo and "Abby" Perez 

During dinner at the Yellowflngers Cafe*, a Manhattan 
restaurant, one evening in October, 1071, Pacelli mentioned 
to Lipsk.v that “Nicky” would he coming to pick up some 
cocaine. Through a window of the restaurant, Lipsky saw 
Nicholas Lugo approach. Pacelli rose from his sent, told 
Lipsky to wait, and met with Lugo outside the restaurant. 
Pacelli spoke to Lugo, who gave something to Pacelli. When 
Pacelli entered the restaurant, he handed Lipsky u set of car 
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keys and a registration certificate underneath the table and 
described the car and where it was parked. Lipsky was in¬ 
structed to prepare a half kilo of cocaine for Lugo, place 
the narcotics in the car, drive to Eust 106th £ reet and 
park the car, and then return to Yellowtingers (Tr. 101- 
103). Lipsky thereupon left the restaurant und located 
the car. lie then drove to his apartment where he prepared 
the cocaine. After placing the narcotics in the trunk of 
the car, he drove to East l(l«th Street and parked. There 
he met Lugo, gave him the car keys and registration, and 
told him where the car was parked and where the cocaine 
was located (Tr. 101-i04). 

Approximately a month or two ufter this transaction, 
Pacelli told Lipsky that Lugo und “Abby” Perez had been 
doing “business" from a sporting gmsls store located on 
Third Avenue and 118th Street and expressed concern that 
one of their customers might l»e an agent (Tr. 105-106). 

Special Agent Joseph Sulvemini of the Bureau of Nar¬ 
cotics and Dangerous Drugs testified that on November 17, 
1971 he and an informant went to L & A Sporting Goods, 
3147 Third Avenue, New York, New York and arranged 
with co-conspirator Peter Aponte to purchase an eighth of 
a kilo of cocaint for 11,800. On November 18, 1971 he 
purchased the cocaine front Aponte, Lugo and Perez. Sal- 
vemini arrested Lugo on .lunuary 19, 1973 (Tr. 611-625). 

On the evening of Lugo's arrest, Lipsky, Pacelli, 
Kumirez, Pacelli’s wife and sister-in-law and Cheryl 
Lugo were at the Auto Pub restaurant in Manhattan. 
Lipsky joined the group and was told by Pacelli that Cheryl 
Lugo had received a telephone call and that Lugo and Perez 
had been arrested by agents while driving a car. Pacelli 
then directed Lipsky to drive his wife and sister-in-law to 
Pacelli’s apartment. He also stated that he and Cheryl 
Lugo would leave in her car to find out what had happened 




and to him! about wlnit ould be dout* to get Lugo and Fere* 
out of jail (Tr. 106-107).* 

d. Susan Weyl 

Susan Weyl teatilied thut in iin* full of 1071 sin* lived 
in an apartment at 55 East Otli Street in New York 
(>it v.** During this period she told Pacelli that she 
wanted to make some money, Pacelli replied that he would 
contact her or work out a way. Shortly thereafter, in No¬ 
vember or December, 1971, Pacelli and Lipsky began stor¬ 
ing heroin and cocaine in her apartment with her consent, 
doth Pacelli and Lipsky brought packages to her apartment 
and told her that they contained very pure quantities of 
heroin and cocaine. She also testified that she observed 
both Pacelli and Lipsky “cut" the white powder with an¬ 
other substance and then repackage it. Lipsky and Pacelli 
frequently visited the apartment and removed packages 
therefrom (Tr. 559-569). 

3. Pacelli's Alliance with Herbert Sperling 

Lipsky testified that Pacelli frequently went to ISallan- 
tii U . Hair Stylists (“llalluntine’s barbershop”) located at 
sll Seventh Avenue near 54th Street in Manhattan. The 
barbershop, which beca. the focus of intensive police sur¬ 

veillance (see infra , pp. .’11 1!”), was the nerve center of the 
Sperling group’s operations during the early period of 
Lipsky‘s association with Pacelli in May and .June of 1971. 
Lipsky and Pacelli on ..evasion drove to the vicinity of the 
barbershop where Pacelli would leave the car to talk to 
people standing in front of the burbershop. On one such 
occasion Pacelli identified one person as “Iouie” (Louis 

* Samuel Bertolino, a bail bondsman, testified that on January 
20, 1972 Pacelli and Cheryl Lugo came to his office at Baxter Street 
and told him that Nicholas Lugo had been arrested. A bail bond 
>n which Bertolino assumed half the liability was written for Lugo 
on January 22, 1972 (Tr. 626-630). 

** In June 1973 Susan Weyl pleaded guilty to a narcotics con¬ 
spiracy charge (73 Cr. 441) and was sentenced to a year of un¬ 
supervised probat*jn (Tr. 669). 
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Mileto) and stated that “Louie” worked for Herbie. Pacelli 
also identified the defendant Mallah, stating “that’s Benny 
Mallah, Herbie's junk partner” (Tr. 87, 95-9(5). 

In May or June, 1971, Pacelli and Lipsky drove to 
Spring Street in Lower Manhattan where Sperling main¬ 
tained au apartment. When they arrived, Pacelli entered 
number 5 Spring Street. When he returned to the car, he 
told Lipsky that “Herbie” wasn’t there, but that he had left 
a message that they would be eating at a nearby restaurant 
called the Limehouse. They then drove to the restaurant. 
While they were eating, co-conspirator Louis Mileto en¬ 
tered the restaurant and was introduced to Lipsky. Mileto 
explained that he had been to Herbie’s place, where he 
learned thut they would be at the restaurant. When Mileto 
asked what they wanted, Pacelli said that they wanted to 
know whether Sperling had “any goods.” Mileto replied 
that there was nothing immediately available (Tr. 82-8(5). 

The first proven narcotics transaction between Pacelli 
and Sperling occurred shortly after the visit to Spring 
Street. Pacelli und Lipsky drove to Ballantine's barber¬ 
shop. After parking the cur. Pacelli walked to the barter- 
shop, where he spoke brifrty with Sperling, Mileto and 
Mallah. Pacelli, accompanied bv Louis Mileto, then re¬ 
turned to Lipsky. Pacelli instructed Lipsky to obtain a 
set of car keys from Mileto, und after picking up the car, 
put a half-kilo of cocaine in it and then deliver the car and 
the drugs to Mileto. 

After handing Lipsky a set of car keys and a registra¬ 
tion certificate, Mileto told him that the car, a beat-up 
black Ford, was parked on Spring Street near the Bowery. 
They then arranged a time and place to meet. Lipsky then 
picked up the car on Spring Street and drove to his apart¬ 
ment at 1420 Third Avenue. Inside the apartment he pack¬ 
aged the cocaine. With the bag of cocaine secreted in the 
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trunk of the* car, Lipsky drove to the vicinity of the place 
where he had agreed to meet Mileto and returned the car 
keys and registration to Mileto (Tr. S7-91, 93-94). 

The second transaction with Sperling occurred in No¬ 
vember, 1971 and involved the sale of two kilos of heroin 
to Pacelli. Pacelli and Lipsky drove to Sixth Avenue and 
55th Street in Manhattan, where l'acelli parked the car, 
and left, explaining to Lipsky that he was going to see if 
he could pick up some “junk” from Sperling. When Pacelli 
returned, he gave Lipsky a pa. king claim check and a set 
of car keys. He instructed Lipsky to go to the Municipal 
Parking Oarage on 53rd Street and pick up a gray, late 
model Thunderbird, in the trunk of which would be two 
kilos of heroin. Lipsky was further instructed to drive 
the car to the “stash”, store the drugs, return the car to 
the garage and finally meet Pacelli at Ballantine’s barber¬ 
shop (Tr. 131-133). 

As directed, Lipsky went to the garage and picked up 
the car. which he drove to Susan Weyl’s apartment, lie 
removed a hug from the trunk of the car; inside the apart¬ 
ment he opened the hag and found four half-kilo bags of 
heroin. After determining that the heroin was the proper 
weight, he put the hags away. Lipsky then returned the 
eur to the garage, obtained a new parking claim check and 
walked to Ballantine’s barbershop, where he observed 
Pacelli, S|terling and Mulluh in conversation. Lipsky and 
Pacelli walked around the corner where Lipsky handed 
Pacelli the car keys and claim check, upon which Lipsky 
noted the location of the car. After telling Lipsky to 
wait in Paeelli’s car, Pacelli rejoined Sperling and Mulluh 
and spoke briefly with them. Shortly thereafter, Pacelli 
joined Lipsky in the car, and they both left. When asked 
by Pacelli how the “goods" were, Lipsky reported thut the 
eight was right (Tr. 131-134). 

Pacelli and Lipsky drove to 118th Street in East Harlem. 
There Pacelli asked his uunt, Antoinette Bussi, for a pack- 
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age containing $-0,000. After receiving the money from 
Mrs. Kasai, Lipsky counted it, Pacelli and Lipsky then drove 
to Spring Street. Eu route Pacelli explained that they 
v.ere going to pay Sperling. When they reached Spring 
Street, Pacelli took the money, instructed Lipsky to wait 
in the car, and left. A short while later Pacelli returned 
and mentioned that he had given Sperling $20,000 and that 
he planned to pay Sperling an additional $10,000 or $18,000 
which he owed on the deal in a few days (Tr. 135-136). 

In November or December, 1071, Lipsky participated in 
a third narcotics transaction between Pacelli and Sperling 
involving Pacelli’s sale to Sperling of a kilo of cocaine pur¬ 
chased from co-conspirator Juan Serrano, who Lipsky knew 
as “Negron”.* Pacelli told Lipsky that Juan Serrano had 
cocaine available for sale at $12,000 per kilo which Pacelli 
could sell to Sperling at $10,000 per kilo without diluting 
it (Tr. 143-144). 

The following day Pacelli and Lipsky drove to the Cecil 
Tavern on Seventh Avenue in Manhattan, where Pacelli 
said he was to meet Sperling. Pacelli went into the bar, 
and a short time later returned to Lipsky with $12,000 which 
Lipsky counted. They then drove to Shakespeare Avenue 
in the Ilronx, where Pacelli entered Serrano's house with 
the money. A short time later Lipsky observed Serrano 
leave the house, get into a car and drive away. Within a 
short time, Serrano returned to his house. Thereafter 
Pacelli returned to Lipsky, removed a large bag from under 
his coat, and directed Lipsky to examine its contents. Upon 
driving back to Manhattan, Pacelli ordered Lipsky to go 
to Susan Weyl’s apartment and there re package the cocaine 
into two bags each containing 470 grains. The excess was 
to be stored in the apartment (Tr. 144-146). 

* Juan Serrano was one of Pacelli’s sources of cocaine (Tr. 96- 

101 ). 



After completing his tusk, Lipsky returned to Pacelli 
with the cocaine, and they drove to Sixth Avenue and 55th 
Street. There I’ucelli instructed Lipsky to wait in the car 
and left. A short while later, I’ucelli returned, handed 
Lipsky a set of car keys and instructed him to deliver the 
cocaine by placing it ii the trunk of the Thumlerbird used 
in the previous transaction and located in the same garage. 
After making the delivery, Lipsky was to meet l’acelli at 
llullantine’s barbershop (Tr. 147). 

Upon delivering the cocaine as directed, Lipsky, while 
walking toward Ballautine’s was observed by l’acelli who 
was driving u car. Pacelli picked him up, and they returned 
to the barbershop. After directing Lipsky to wait in the 
car, Pacelli walked to Bullantine’a barbershop and met with 
Sperling outside. Pacelli then entered the barbershop with 
Sperling. Lipsky observed Sperling, Pacelli and .Mailab 
together inside, in a few minutes Pacelli left the barber¬ 
shop, returned to his car, where Lipsky was waiting, and 
drove away. Pacelli told Lipsky that he had to go to 
Herbie’s apartment on Spring Street that night to get the 
additional $4,000 (Tr. 148-149). That night Pacelli told 
Lipsky “that’s a very quick clean deal and I like to do a 
couple of those u week. These people that John Negron 
(Serrano) gets his coke front only work three months out 
of the year. . . . They have about 25 or 90 kis left and 1 
am going to try and get John Negron to hold this coke for 
us and maybe I can get it all. If it’s that good maybe 
Herbie will take it all” (Tr. 150). 

Tin fourth transaction with Sperling occurred shortly 
before Christmas, 1971 end involved the purchase of two 
kilos of heroin by Pucell: for $34,000. Lipsky testified that 
he and Pacelli went to the vicinity ot Kalluntine’s barber¬ 
shop, where Pacelli instructed him to wait in the car and 
then left. A few minutes later Louis Mileto approached 
the car and motioned Lipsky to open the door. Mileto got 
in and lay down on the floor, warning Lipsky that there 
were agents all over the area (Tr. Iu7-138). 
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At Mileto's direction, Lipsky drove to 57th Street while 
Mile to remained on the door of the car. There they arranged 
to meet later. Mileto then took the car in which the heroin 
would he delivered, and Lipsky caught a cab to a friend’s 
apartment where he remained several hours. Upon return¬ 
ing to the meeting place, a White Tower Restaurant on 
57th Street, Lipsky found Mileto seated at the counter. 
After a brief conversation, Mileto handed Lipsky the keyc 
to l’acelli’s car and informed him that there were two kilos 
of heroin' under the seat of the car, which was parked in 
front of Pemble's Restaurant on East 56th Street (Tr. 
138-140).. 

Lipsky picked up the car and drove it to Susan Weyl’s 
apartment. He removed a bag from under the seat, and 
when he reached the apartment, he found that it contained 
four half kilo bags of heroin, which he then weighed and 
•'stashed". Lipsky then drove to 118th Street where he met 
I'acelli at the Bassi’s apartment. Frank and Antoinette 
Bassi and Pacelli’s sister, Loretta, also were present. Pacelli 
asked his aunt to get from a closet a package containing 
|20,000 for use as partial payment for the two kilos of 
heroin that Mileto had delivered. Mrs. Bassi went into 
the bedroom and returned with the money, which Lipsky 
then counted and carried downstairs to the car. Pacelli 
and Lipsky then drove to Spring Street, where I’acelli left 
the car with the money and entered a building. When 
Pacelli returned, he stated that he had given Sperling the 
$20,000 and that he owed him an additional $14,000 or 
$16,000 for the two kilos of heroin (Tr. 140-143). 

4. The Sperling Group 
a. Louis Mileto 

Cecile S.ileto, the widow of Louis Mileto, testified that 
in May, i971 her husband told her that he had begun work¬ 
ing for Herbert Sperling. She first met Sperling in July, 
1071 at 5 Sining Street in Manhattan. She also saw 
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►Sperling frequently thereafter at Ballantine’s barbershop* 
in Manhattan and later at Sperling's new home in bell- 
more, Long Island. Louis and Cecile Mileto themselves 
moved from a Queens apartment to Bellmore in the sum¬ 
mer of 1!)71 (Tr. 34-40). While parking their belongings 
before they moved, Cecile Mileto discovered a large plastic 
bag containing white powder in the closet of her Queens 
apartment. Cecile Mileto, then a heroin addict, put a 
bole in the bottom of the bag and tasted the powder. She 
thought it to be a “cut” for heroin, but her husband Louis 
later told her it was pure heroin (Tr. 41-42). 

Cecile Mileto accompanied her husband to a gas station 
on Gunbill Road in the Bronx owned by Joseph Contorti, 
whom they both had known for about ten years. She 
observed her husband on these occasions remove packages 
from the trunk of their car and put them in Contorti’s 
station and at other times take packages lrom the station 
and put them in the car (Tr. 40). 

Cecile Mileto also accompanied her husband when he 
delivered other packages. On one such occasion they went 
to a Wetson’s restaurant on Queens Boulevard where she 
observed Louis Mileto remove a shirt box from the trunk 
of his cur and give it to a person waiting in a car in the 
parking lot of the restaurant (Tr. 43-45). In the summer 
of 1071 she und Louis Mileto drove to Eva’s Intimate Lounge 
in the Bronx. While Cecile Mileto waited in the car, Louis 
Mileto ran across the street into the bar. While he was 
gone, Cecile Mileto looked inside a paper bag which she 
found under the front seat. The bag contained a p.ustic 
bag filled with white powder. When Louis Mileto returned 
to the car, he took the puckage and brought it into Eva’s 
Lounge (Tr. 45-46). 

* On one visit to the barbershop Mrs. Mileto delivered three 
cans of "cut” to her husband (Tr. 51). 
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During the sun nier of 1971 Louis uml Cecil Mileto went 
to 5 Spring Street where Cecile Mileto observed Spelling 
and Mallah standing next to the kitchen table on which was 
piled approximately eight to ten plastic packages of white 
powder. As Sperling placed the packages in a shopping bag, 
Mallah asked Sperling “are you going to have enough money 
for these?" (Tr. 204-205). The shopping bag containing the 
plastic bags of white powder was given to Louis Mileto. 
Mileto and his wife left Sperling’s apartment and drove to 
their apartment in Elmhurst, Queens with the shopping bag 
in the trunk of their car (Tr. 205-206). 

Shortly before Christmas, 1971, Cecile and Louis Mileto 
went to the apartment at 5 Spring Street. When they 
arrived they went into the living room where they met 
Sperling's wife Josephine. Benjamin Mallah and Spe.-ling 
were seated by themselves at a table in the nearby kitchen. 
Cecile Mileto observed Sperling counting a large sum of 
money. While he was counting the cash, defendant Peter 
Salanardi entered the apartment with a paper bag con¬ 
taining more money which Spelling added to the sum he 
was counting (Tr. 47-49). After he finished counting, 
Sperling remarked that “$75,000 isn’t too bad a haul" 
\Tr. 50). The money was then placed in on attache case 
and given to Mallah who left the apartment (Tr. 50). 

Cecile Mileto also identified the defendant Alfred Catino 
us a person whom she knew as “Al” and whom she had 
frequently seen at the barbershop with her husband, Sperl¬ 
ing and co-conspirator Norman Goldstein, a/k/u “Sonny 
Gold". <>n one of these occasions Louis Mileto asked 
Catino “if he did wiiat la- was supposed to do?" (Tr, 
206-211). 
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b. Joseph Conforti 

Joseph Conforti testilied that in June or July, 11)71 
Louis Mileto, whom Conforti hud known previously, asked 
if he would store some packages containing “numbers re¬ 
ceipts'’ in the storeroom of Conforti’s g-.s station on Gunhill 
Hoad in the Hroux. Sometime during July or August, 15)71, 
Conforti entered the storeroom, opened one of the boxes 
Mileto huii left there, and discovered that the box contained 
white powder. When Louis Mileto returned to the gas 
station, Conforti inquired about the white powder. Mileto 
told Conforti that it was mannite and milk sugar used for 
cutting heroin. lie also told Conforti that he worked tor 
Herbert Sperling in the “junk” business (Tr. 646-650). 

In July, 15)71 Conforti accompanied Mileto on a trip to 
Philadelphia. On the way, Conforti was stopped for speed¬ 
ing by a State trooper. After Conforti returned to the 
cur, Mileto stated that he was carrying u kilogram of 
heroin, opened his jacket and showed the package to Con¬ 
forti. When they arrived in Philadelphia, Conforti remained 
in the car while Mileto left. Mileto returned in about 
twenty minutes and showed Conforti a shoe box covered 
with silver wrapping paper. Mileto told Conforti that he 
hud just picked up $60,000, opened the box and showed the 
money to Conforti (Tr. 650-652, 600-691). Conforti asked 
him if the money was for Herbie. Mileto replied no, that 
it wus going to “Hennie”, one of Herbie’s partners. Mileto 
also told Conforti that “Hennie” was Herbie’s “backup man 
for money problems, [that] if you needed money in the junk 
business, Hennie was there to give b in money” (Tr. 653). 

Mileto then rewrapped the package and returned with 
Conforti to the latter’s gas station in New York. After lie 
made a telephone cull, Mileto told Conforti that he had to 
pick up some more money oil 125th Street in Manhattan 
because the money picked up in Philadelphia was not 
enough. Mileto gave Conforti uImhiI $6,000 to change into 
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large bills. Conforti changed the smaller bills for $50 ami 
$100 bills at various banks. When Conforti returned to 
his station, he met Mileto who hud obtained another $17,000. 
Conforti and Mileto then placed the $77,000 in a box and 
brought it to Sperling's Spring Street apartment. While 
Conforti remained in the car, Mileto carried the box con¬ 
taining the $77,000 inside the building. In fifteen or twenty 
minutes Conforti observed Mullah leave the building carry¬ 
ing the box which Mileto had brought upstairs. When 
Mileto returned to the car, Conforti asked him to identify 
the man who had carried the money from the apartment. 
Mileto told him that the man was Ben Mullah (Tr. 053-656, 
090-691). 

Mileto thereafter continued to visit Conforti’s gas station 
on u regular basis to pick up quantities of the muunite 
stored there (Tr. 056). In August 1971, Conforti told 
Mileto that he was planning to sell the gas station. Mileto 
asked him to wait several weeks so that Milleto could 
arrange to remove the muunite. Alter several weeks passe'., 
Mileto reported that he had obtained an apartment iu 
Queens where he could store the inannite and eventually 
removed it from Conforti's station (Tr. 057-658). The 
remainder of the material from the gas station was 
placed in u black trunk which Conforti and Mileto then 
brought to Zelma Vance’s apartment (Tr. 659-660). Shortly 
thereafter Mileto took Conforti to Balluntine's lmrbershop 
on 54th ami Seventh Avenue where Conforti was introduced 
to Sperling by Mileto. Mileto told S|K*rling that “this is 
the kid I wus tulking about, he can be trusted (Tr. 600- 
061). 

Mileto persuaded Conforti to store four packages of 
what be initially said was “mix” in a trunk in the base¬ 
ment of Conforti’s house. One night during October or 
November, 1971 Conforti received a telephone call from 
Mileto re4|iicsting him to bring one of the packages stored 
iu Conforti’s basement to Mileto at the Omaha Diner on 
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Queens Boulevard. When Conforti arrived at the diner, 
he handed Mileto the package in an adjoining parking 
lot (Tr. 062-692). 

A couple of days later, Mileto went to Contorti’s house 
and obtained the second of the four packages stored in 
Conforti’s basement. Subsequently, in late 1971 or early 
1972, Mileto telephoned Conforti and again requested him 
to bring one of the two remaining packages to the Omaha 
Diner. Conforti went to the diner and waited for Mileto. 
When Mileto arrived, he was angry because he said his 
customer did not have the money and explained to Conforti 
that they would have to wait. Conforti then handed Mileto 
the package and after leaving Conforti's car in the parking 
lot, they drove a short distance in Mileto's ear to Zelma 
Vance’s apartment at 96-07 57th Avenue, I {ego Park, Queens, 
which Mileto frequently used in connection with bis nar¬ 
cotics activities.* When they arrived at the apartment, 
Mileto made several telephone calls. Finally he told Con¬ 
forti that he was ready and asked him whither he wanted 


* Zelma Vance. Mileto’s girlfriend, testified that Mileto po:> 
s.issed a key to her apartment and often stayed there during the 
day while she was at work. Eventually he began paying the rent 
for the apartment. Sometime in October, 1971, Mileto brought a 
trunk (GX 65) to her apartment which he initially said contained 
“personal things." Later, he explained to Vance that the trunk 
contained “mixes.” On four or five occasions, Mileto told Vance 
not to come home and slay overnight at a motel, which she did. 
Vance frequently received telephone calls for Mileto at her apart¬ 
ment, including culls from Herbert Sperling, whom she once saw 
with Mileto. Mileto often carried large sums of cash and once 
showed Vance a shoe box filled with money. On the night of 
February 10, 1972 she returned to her apartment and found that 
a “Joey was there.” Joey left and returned the following day. Miss 
Vance later found a scale an-’ "thousands” of small cellophane bags 
which she threw out (Tr. 982-994). 
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to take a ride to Brooklyn. Conforti declined the invitation, 
and so they both left the apartment and Mileto dropped 
Conforti otf at the diner (Tr. 663-664, 692). 

After this incident, Mileto asked Conforti to meet him 
at Zelma Vance’s apartment. At the apartment Mileto 
proceeded to teach Conforti how to test the purity of heroin 
using heated mineral oil and a chemical thermometer. After 
testing a few packages of heroin in this manner, they both 
cleaned up and left the apartment (Tr. 664-666). 

Subsequently, Conforti expressed concern to Mileto about 
the remaining package in his basement. In late January, 
1972 Mileto telephoned Conforti and instructed him to bring 
the package to Zelma Vance’s apartment. When he arrived 
at the apartment, Conforti found it tilled with smoke which 
resulted from a fire that had started when mineral oil which 
Mileto had been heating to test some heroin began to burn. 
Mileto explained that another test would have to be per¬ 
formed und opened a trunk containing eight half kilos of 
pure heroin as well as testing equipment and mannite (Tr. 
666-667; OX 55). After the bags of heroin were tested 
Mileto told Conforti that he had to telephone Sperling to 
tell him that the tests were good. After completing the 
call, Mileto tuught Conforti how to “mix” (dilute) heroin 
(Tr. 668-671). The mixing procedure yielded twelve to 
fourteen half kilo bags of diluted heroin, two of which were 
kept aHide and the balance stored in the trunk. After com¬ 
pleting the job, Mileto advised Conforti that he had to make 
a delivery. He then took a kilo of heroin from the batch 
lhat they had processed as well as the package that Conforti 
bad brought. Conforti became inquisitive and asked what 
the package he had brought to the apartment contained. At 
first Mileto said it was “mix”, but finally admitted that in 
fact it was heroin, explaining that he previously had lied to 
Conforti because he did not want him to worry (Tr. 671- 
672). 
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c. The Arrest of Co-conspirators Louis Mileto, Mark 
Reiter and Paul Carter on February 10, 1972 

The event* leading to the arrest of Louis Mileto and co- 
conspirators Murk Reiter and Puul Curler, two of Sperling's 
customers, begun at approximately 12:30 P.M. on February 
10, 1072 when Special Agent John Pope and two informants 
went to Artie’s Ice Cream Parlor, located at Second Avenue 
and 19th Street in Manhattan and there negotiated with 
l’uul Carter for the purchase of three kilos of heroin at 
$30,000 per kilo (Tr. 004-096, 1011-1012). 

At approximately 3:30 P.M. that afternoon Pope uud one 
of the informants returned to the ice cream parlor where 
they uguin met Carter, who explained that it would be neces¬ 
sary to go to a Wetson's restaurant located on Woodhaven 
Boulevard and Queens lloulevard.* Pope and Carter then 
drove to Queens and stopped a half block from the restau¬ 
rant. After Curler left the car and entered the restaurant, 
Pope drove his car into the adjoining parking lot (Tr. 990- 
07, 1012). 

Seated in his ear purked behind Wetson’s, Special Agent 
Stuurt Stromfcld observed Louis Mileto and Murk Reiter 
in a 1071 Ruick parked directly in front of him. At ap¬ 
proximately 4:10 P.M. both Mileto and Reiter stepped out 
of the Ruick. While Mileto pluced a cull from a nearby 
public telephone booth, Reiter entered Wetson’s where he 
joined Carter. After speaking briefly, both left the restuu 
runt and went to their respective cars. Reiter spoke 
briefly with Mileto and then returned to the restaurant. 
When Carter returned to the restaurant, he had a lengthy 
conversation with Reiter during which Reiter twice left to 
speuk with Mileto in the parking lot. Carter then returned 
to Pope and stated that the deal would have to be concluded 
at a later time. He and Pope then drove to Manhattan. 

* The Omaha Diner described by Co.iforti is situated directly 
across the street from Wetsons (Tr. 1013-1014). 
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En route Carter told Pope to meet him at 9:00 P.M. ou 
57th Street and Second Avenue. Meanwhile, Reiter left 
Wetsou’s with Mileto, hut wus quickly dropped off and got 
into a white Eldorado Cadillac (Tr. 997-999, 1014-1016). 
Mileto went to Zelnm Vance’s apartment and told her that 
he would be at the apartment until about 11:00 P.M. She 
then left. Later in the evening, she telephoned Mileto and 
asked if she could return home earlier, but he said she 
should not (Tr. 987-988). 

When Conforti returned home from work on February 
10, 1972. lie received a message that Mileto had telephoned 
and would call back. Within fifteen minutes, Mileto called 
again and asked Conforti to leave immediately and meet 
with him at 59th Street and Second Avenue in Manhattan. 
When Conforti arrived at the meeting place, Mileto told him 
to wait. About twenty minutes later Mileto returned and 
said that they would have to go to Zelma Vance’s apartment 
and that he was going to deliver some heroin. When they 
reached the apartment, Mileto opened the trunk and removed 
two half kilo hags of heroin to which he udded more heroin, 
stating that it was for a special customer. Conforti then 
mixed the heroin, wrapped and sealed the plastic bags and 
placed them in another bag. Before leaving with the drugs, 
Mileto expressed apprehension about the transaction and in¬ 
structed Conforti not to move from the apartment until he 
heard from Mileto (Tr. 692-695). 

At approximately 8:30 P.M. Special Agent Pope and 
one of the two previously mentioned informants arrived at 
57th Street and Second Avenue where they met Paul < urter. 
Upon entering Pope’s car, Carter stated that his “man” 
would arrive at 9:00 P.M. and that the deal would “go.’’ 
At approximately 8:50 P.M. Carter exited Pope’s car and 
entered the White Tower Hamburger Restaurant on 57th 
Street and Second Avenue where he was soon joined hv 
Mark Reiter. After speaking briefly, they left the reStau- 



24 


rant and Carter returned to Pope's ear. Carter then re¬ 
ported that everything was ready and asked to see Pope's 
money. Pope showed him $30,000. They also agreed that 
only one of the three kilos would be delivered that night. 
At Carter’s instruction Pope entered a white Cadillac parked 
nearby, and he and Mark Reiter then drove to 55th Street 
between Seeond and Third Avenues. There, at Reiter’s re 
quest, Pope again exhibited the $30,000. Reiter then left 
the ear and entered a brown Ruiek parked a few ear lengths 
behind his own ear (090-1002, 1010-1020). 

At approximately 11:25 P.M. Reiter exited the brown 
Ruiek and returned to the ear in which agent Pope was 
waiting. Reiter removed from beneath his coat a brown pa¬ 
per bug containing a kilogram of heroin wrapped in two 
plastic bags (UX 56E, 56F), which he handed to Pope. 
Moments later Reiter and Carter were arrested (Tr. 1002- 
1008. 1010-1021). 

Special Agent Stromfeld, after arresting Carter, walked 
buck to the ear he hud observed turn into the block. Recog¬ 
nizing the car as being the same brown Ruiek he had seen 
earlier that day ut Wetson’s in Queens, Stromfeld looked 
’ inside the car and observed a person lying down on the 
front seat. He tapped on the window aud shouted until 
the person sat up. Stromfeld recognized him as Louis 
Mileto, and placed him under arrest (Tr. 1021-1022). 

Luter that night Couforti became apprehensive and tele¬ 
phoned Sperling to tiinl out what had happened to Mileto. 
Sperling reported Unit Mileto had been arrested and in¬ 
structed Couforti to remove the narcotics from Zclmu 
Vance’s apurtment and deliver them to “Sonny Gold” (co¬ 
conspirator Norman Goldstein) ut 48tli Street and Broad- 
way. After Zelniu Vance returned to the apartment, Con- 
forti packed the narcotics in the trunk, which contained 
three kilos of pure heroin, eight half kilos of diluted heroin 


and some smaller hags of heroin, into several large bags. 
He later delivered the drugs to Goldstein (Tr. 695-697). 

The following day, at Sperling’s instruction, Conforti 
removed the mix ami paraphernalia from Vance’s apartment. 
On February 12, 1972 Conforti, again at Sperling’s direction, 
brought all these items to a hotel on the East oide of Man¬ 
hattan. Conforti then went to Bullantine’s barbershop, 
where he met Sperling ami Goldstein. At Sperling's instruc¬ 
tion, Conforti, accompanied by Goldstein, returned to the 
hotel where they removed the mix and paraphernalia which 
were then placed in Goldstein's automobile (Tr. 697-698). 

The following day Mileto, having made bail, went to 
Conforti's aouse ami told Conforti that he, Mileto, was in 
a lot of trouble. During their conversation Sperling called 
and asked Conforti if Mileto was there. After speaking 
with Sperling Mileto told Conforti that he had to go see 
Herbie (Tr. 698-699). 

After Mileto left Conforti received a second call from 
Sperling and then went himself to Sperling's apartment at 
5 Spring Street. When he arrived, he found Mileto in the 
liedroom with Sperling and Mullah. Conforti heard Sper¬ 
ling yell at Mileto for having extra packages of heroin which 
he (Mileto) was not supposed to have. Conforti also over¬ 
heard Sperling tell Mallah, “I told you so”, and Mallah’s 
reply, “what could you do?” Mileto and Conforti left the 
apartment (Tr. 699-701). 

In February, 1971 LouiB Mileto told his wife that he 
hud been arrested while delivering heroin to co-conspirator 
Mark Reiter. Shortly thereafter, in Bellmore, Sperling up¬ 
braided Mileto for doiug business with Reiter (Tr. 54-55). 
He also told Louis Mileto, “I told you how to make de¬ 
liveries. If you had listened to me, things like this wouldn’t 
happen. This is coming out of your end. It is coming off 
the top” (Tr. 54-55). 
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d. Reginald Williams 

Reginald Williams became acquainted with Sperling 
while both were in jail. In December, 1971, upon being 
released from jail, Williams wont to Ballantiue’s barbershop 
where he met Sperling who' in turn, introduced him to 
Louis Mileto. Sperling instructed Louis Mileto to deliver 
some narcotics to Williams that night. The deal was can¬ 
celled, but a few days later Louis Mileto telephoned Wil¬ 
liams and arranged u meeting at the Neptune Diner in 
Queens. Williams went to the diner and received a pack¬ 
age of cocaine for which Mileto stated that payment of 
II ,500 was due in ten duys. After this transaction Williams 
frequently met Sperling and his associates at the barber¬ 
shop. In May, 1972 Williams paid Sperling |2500 for a 
package of narcotics delivered by co-conspirator Carlo Lom¬ 
bardi (Tr. 1042-1051). 

On December 22, 1972 Williams went to the barbershop 
and told Hurling he needed a package of narcotics to make 
some money. Sperling promised Williams a package. While 
waitiug, Williams spoke with defendant Barney Barrett in 
a bar next to the barbershop. Sperling called to Barrett to 
join him outside the bar, and then later Sperling called Wil¬ 
liams outside. Barrett returned to the bar and told Wil¬ 
liams to wait five minutes and then re-enter the bar. When 
Williams re-entered the bar, he met Barrett who told him 
to go into the bathroom. Williams did so, and a few 
seconds later Barrett entered the bathroom and handed 
Williams a package containing one half kilogram of heroin 
which Williams tested by injecting some of it into him¬ 
self (Tr. 1051-1059). 


I 

» 
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e. Sperling's Other Narcotics Workers: The Defen¬ 
dant Barney Barrett; Co-conspirators Norman 
Goldstein, Edward Schworak and Jack Spada 

In March, 1972 Conforti began processing narcotics 
directly under Sperling’s supervision. On the first occasion, 
Conforti registered at the Bar Harbor Motel in Massapequa 
Park, Long Island on Sperling’s instruction. He then re¬ 
turned to Sperling’s home in Bellmore, Long Island, and 
picked up niannite from Sperling. Conforti and Norman 
Goldstein then returned to the motel where Conforti mixed 
either a kilo or a kilo and a half of pure heroin with the 
mannite. The mixing produced twelve to fourteen half-kilo 
bags of diluted heroin (Tr. 701-703). 

Conforti and Goldstein mixed quantities of pure heroin 
ranging in size from two to two and a half kilos for Sperling 
on March 8 and 31, 1972 at the Bar Harbor Motel and on 
juue 10, 1972 at the nearby Gateway Motel (Tr. 703-706; 
GX 14, 15). 

In September, 1972 Conforti met co-conspirator Edward 
Schworak who, together with Norman Goldstein, assisted 
Conforti in mixing heroin for Sperling at the Bar Harbor 
und Gateway Motels on seven occasions during that month. 
Conforti testified that Sperling would deliver the mannite 
to him at a pizza store in Bellmore which he and Sperling 
owned. During the afternoon, Conforti would leave the 
store and engage a room at one of the motels where he would 
store the mannite and the mixing paraphernalia. In the 
evening Schworak and Goldstein would bring the heroin 
to the pizza store, and they and Conforti would then drive 
to the motel where Conforti would mix the heroin with the 
mannite while Schworak and Goldstein remained in the 
room. On almost every occasion Conforti diluted two to 
two and a half kilos of pure heroin which yielded twelve 
to fourteen half kilo packages (Tr. 707-710; GX 17). 
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In October, 1972 Conforti was introduced to defendant 
Jack Spada. Later that month Conforti went to Sperling's 
home and found Sperling and Spada mixing heroin on a 
pool table in the basement. Because Spada's hand had been 
injured, Conforti assisted Sperling in mixing and packaging 
the heroin, which filled approximately fourteen or eighteen 
half kilo bags. When the work was finished, the packages 
were placed in a brown paper bag which Spada took with 
him when he left (Tr. 710-712). 

Between October, 1972 and April 14, 1973, the day 
when Conforti was arrested, Spada and Conforti, oc¬ 
casionally assisted by Goldstein mixed multi-kilogram quan¬ 
tities of heroin for Sperling on between twelve and twenty- 
four occasions at the Gateway and Bar Harbor Motels on 
Long Island, at the Skyline Motor inn in Manhattan and 
at an apartment located on 54th Street between Seventh 
Avenue and Broadway kept for that purpose (Tr. 713-723). 

On one occasion in the middle of November, 1972, Spada 
called Conforti and told him to go downtown to 54th and 
Broadway. Conforti met Spada, and both went to the 54th 
Street apartment. Inside the apartment Spada opened a 
closet and removed approximately three kilograms of pure 
heroin, which he uud Conforti begun diluting (Tr. 712-713). 

While they were mixing, Barrett and Goldstein arrived. 
Spada told Goldstein that the heroin was not ready. 
Barrett and Goldstein left, and returned a hulf hour later. 
Conforti gave each of them five hulf kilogram bags of dilu¬ 
ted heroin which they took from the apartment. After Con¬ 
forti and Spada finished mixing the remainder of the heroin, 
they put four kilograms of diluted heroin in the closet, 
cleaned the apartment and left. The following day Spada 
met Conforti at the Stage Delicatessen on 54th Street 
ana complained to Conforti that he had just delivered two 
and a hulf kilos of heroin to Barrett in a purking lot and 
Barrett hud the customer right there (Tr. 713-716). 
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A few days later Conforti met Sperling, Schworak, 
Spada, Mallali and Barrett at the Stage Delicatessen on 
54th Street. There Barrett tola Conforti that if he ran low 
on his supply of mix, he should immediately ask Sperling 
or him for more. Barrett further said that Conforti should 
never wait until all of the mix was consumed, because it 
took time for Barrett to obtain mix from his connection with 
a drug warehouse (Tr. 716-717). 

f. John Capra, Leo Guarino and John Caruso 

In March, 1973 Sperling introduced Conforti to co-con¬ 
spirator John Caruso at the Stage Delicatessen. After Sper¬ 
ling left, Caruso explained to Conforti that in the future he 
and Conforti would be mixing together. Upon leaving the 
delicatessen, Conforti met Spada who told him that Sperling 
and co-conspirators Capra and Guarino were now partners 
and that Caruso worked for Capra. Conforti then entered 
a cigar store on the corner where Sperling asked him to 
write his telephone number on a piece of paper so that 
Caruso could contact Conforti about making arrangements 
for delivery of the mix and the paraphernalia. Sperling 
handed Guarino the slip of paper containing Conforti's 
telephone number and Guarino gave it to Caruso. Capra 
then told Conforti: “Joe, just listen to him (Caruso), 
just do like what you are doing now. Just make sure you 
are not followed and everything is going to be okay” (Tr. 
723-725). 

A few days later Caruso gave Conforti two suitcases of 
mix at the Korvette’s Shopping Center in the Bronx. Caruso 
also gave Conforti mixing paraphernalia, which Conforti 
took home. Later with Capra’s and Sperling’s approval. 
Conforti combined their mix and equipment (Tr. 727 730). 

In late March or early April, 1973, Sperling telephoned 
Conforti and told him to go to the Stage Cigar store. When 
he arrived, Conforti found Sperling in conversation with 
Capra and Leo Guarino. When they finished talking, Sperl 
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ing instructed Couforti to obtain $30,000 from a closet in 
Sperling’s bouse and bring it to him. Couforti thereupon 
drove to Sperling's home and obtained the $30,000 with 
the assistance of Sperling’s maid. He then returned to 
Sperling and handed him a bag containing the money (Tr. 
730-732). 

Shortly thereafter, Caruso telephoned Couforti and told 
him to stay by the telephone. On the following day, April 
7, 1973, Couforti received a telephone call from Sperling 
who instructed him to take the “mix” and the parapher¬ 
nalia to Long Island. Couforti then drove to the Bar 
Harbor Motel where he deposited the “mix” and the equip¬ 
ment. Couforti then drove to Sperling’s home and gave him 
the name of the motel und the room number. Sperling stated 
that it would take some time before the others would be 
there. Conforti then returned to the motel and waited 
about live hours until Curuso arrived. Caruso brought 
approximately lifteeu half kilos of pure heroin to be tested 
and said that they would have to wait until Spada arrived. 
Spada soon joined them, and they proceeded to test the 
heroin, which proved to be pure. Spuda then left to tele¬ 
phone Sperling. When he returned, Conforti, Caruso and 
Spuda mixed approximately two and a half kilos of pure 
heroin which Conforti placed in plastic bugs. Caruso took 
the heroin and left with Spuda, while Conforti remained ut 
the motel to clean the equipment and the room (Tr. 732- 
736; GX 19). 

On April 10, 1973 Conforti, Curuso and Spudu met at 
the Guteway Motel and mixed two and a hulf kilos of 
heroin (Tr. 736-738; GX 20). On April 13, 1973 Conforti 
und Curuso, at Sperling's instruction, met at the Bur 
Harhor .Motel where they mixed another two and a hulf 
kilos of pure heroin (Tr. 738-741; GX 21).* 

* Dust samples collected by a government chemist on May 16, 
1973 from rooms at the Bar Harbor Motel which Conforti used 
were found to contain traces of heroin (Tr. 1281-1284; GX 68B, 
68C, 68G). 
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g. Surveillance of Ballantme's Barbershop 

In July, 11*71, the New York City Police Department 
began conducting surveillance of the conspiratorial activity 
that centered in and around Italian tine’s barbershop. The 
Hotel Wellington, situated one block from the barbershop, 
served as the principal vantage point bom which the sur¬ 
veillance was conducted. Employing a variety of visual, 
photographic and electronic techniques, the surveillance 
team gathered voluminous evidence of the conspiracy’s 
operation during 11*71 and 1972. 

Photographs taken by the police from the Hotel Welling¬ 
ton during July, 11*71 captured numerous meetings among 
the conspirators in the vicinity of Ballantine’s barbershop. 
Government Exhibit 8 depicted the defendant Pacelli, stand¬ 
ing in front of the barbershop. Government Exhibit 9 taken 
in July, 1971 showed Pacelli standing in front of the barber¬ 
shop next to Louis Mileto and Sperling standing on the 
corner a short distance away (Tr. .">2-53, 130-137, 1129-1130). 

In addition to Pacelli, Sperling and Mileto, Guarino, 
Goldstein, Sample and Salanardi were among other co- 
conspirators photographed during meetings in front of the 
barbershop in July, 1971 (GX 8, 9, 60). Additional photo¬ 
graphs showing meetings among these and other co-con- 
spirutors during the period from July, 1971 until October, 
1972 were received in evidence (Tr. 1113-1132; GX’s 61, 
G1A-61H, 62-71). 

In August, 1972 the police devised a plan which they 
hoped would enable them to listen to conversations of the 
conspirators outside Ballantine’s barbershop. On August 
16, 1972 Patrolman Gerald Lino was concealed in the trunk 
of an El Dorado Cadillac which was parked in front of 844 
Seventh Avenue near the barltershop. Four holes had been 
drilled in the trunk of the car to provide air for Lino, and 
the right rear fender light had been removed so that he could 
make observations while secreted in the trunk (Tr. 1133- 
1135, 1176-1177). 


On AuguHt 16, 1972 at approximately 3:20 P.M., Lino 
overheard the following conversation between Sperling and 

Mullah: 

Sperling: “I got to have the stuff.” 

Mallah: “Don’t worry about it.” 

Sperling: “Fifty thou, right?” 

Mullah: “Yes, right, fifty, fifty.” 

Sperling: “But 1 got to have it. You know I need it.” 

Mulluh: “Don’t worry about it. I’ll see the people 
this afternoon, tonight or early tomorrow, 
you should have it.” 

Sperling: “But 1 need it.” 

Mallah: “Don’t worry about it. If the people were 
straight, if they are not on the ruu, we 
should have it” (Tr. 1182-1183). 

Lino then observed Mallah and Sperling enter the Gold 
Bail Bar. Barrett then left the bar and approached Gold¬ 
stein. Lino overheard the following conversation between 
Barrett and Goldstein: 

Goldstein: “What’s up? Are they going to get it?” 

Barrett: “1 don’t know.” 

Goldstein at this point told Barrett to go back in the 
l>ar and find out. Barrett entered the liar and came out a 
few seconds later and to.d Goldstein, “Yes, we should have 
it tomorrow” (Tr. 1183-1185) During these conversations 
Sergeant DeLuca, in contact with Lino by walkie-talkie, 
took photographs from his observation post in the Hotel 
Wellington (Tr. 1133-1137; GX 61A-61D). 

h. The Arrests off Sperling and Confforti 

On April 14, 1973 at approximately 5:00 A M., Sperling 
was arrested in his 1973 Mercedes automobile near his 
home in Bellmore. Dust samples collected from beneath a 
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rubber nmt in tlu* trunk of Sperling’s car were found to 
contain traces of heroin (Tr. 1030, 1285, 1291; GX 59B- 
59E). 

Conforti ulso was arrested on the morning of April 14, 
1973. The trunk of his car contained approximately 20 lbs. 
of mannitol and lactose wrapped in plastic bags and a green 
suitcase containing narcotics paraphernalia (Tr. 742-763. 
1287-1290; GX’s 41A-53B).* 

i. The Arrests of Catino and Mallah 

Special Agent Mortimer Moriarty arrested Catino on 
September 26, 1973 in the Bronx. When arrested, Catino 
was carrying a paper bag containing a box of eight chemical 
thermometers, each approximately twelve inches in length 
and having a maximum reading of 300 degrees Fareuheit 
(Tr. 1251-1256, 1429; GX 54, 54A-5411). 

On April 13, 1973 Indictment 73 Or. 330 ** was tiled 
charging the defendant Mallah and others with conspiracy 
and substantive violations of the federul narcotics laws. A 
bench warrant was issued for Mallah’s arrest on the same 
day (Tr. 1272; GX 80, 81, 82). Special Agents of the 
Drug Enforcement Administration made efforts to locate 
the defendant Mallah from the time the bench wun-unt was 
issued. They interviewed witnesses and traveled to Miami, 
Florida in June, 1973 in un unsuccessful attempt to locate 
Mallah (Tr. 1269-1271). 

* The paraphernalia included mineral oil, a heater, test tubes, 
eye droppers, masks, plastic bags, a thermometer, a scale, spoons, 
rubber gloves, a sealing machine and a can of deodorant spray used 
to mask the odor produced by heroin. 

** Indictment 73 Cr. 330 was the first indictment in this case. 
It was superseded on May 11, 1973 by Indictment 73 Cr. 441 which 
went to trial before Judge Pollack on June 18, 1973. 73 Cr. 441 
was superseded by Indictment 73 Cr. 881 on September 20, 1973. 
Each of these indictments dealt with the same conspiracy. 
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Nancy O’Malley ami Mullah were together in llal- 
landule, Florida on April 13, 1973. There Malluh told her 
he wun going downstairs, and when he returned told Nancy 
O’Malley, “There’s been some trouble. 1 have to leave.” 
Mallah then packed his bags and left Miss O’Malley’s 
apartment (Tr. 1381). 

On August 18, 1973 Mullah was arrested in an apart¬ 
ment located at 430 East 66th Street, in Manhattan. The 
apartment was leased in the name Morris Ueller. Among 
the papers found on Mullah and in the apartment was a 
bank identification card in the name of Morris Ueller but 
bearing Mullah’s picture in which he was shown wearing a 
toupee (Tr. 1366; GX 74, 75, 76). There was also a bank 
book, an application form for a social security card dated 
August 7, 1973 and a receipt for a television set, all in the 
name of Morris Ueller (Tr. 1360-1363; GX 73, 73, 77). 

Mallah also possessed a second set of identification 
papers consisting of a Florida driver’s license, a Florida 
bank savings book, a Florida rent receipt and a social 
security curd, all in the name of David Barton. No iden¬ 
tification wus found in the name of Benjamin Mallah (Tr. 
1363-1369; GX. 78). $8,553.56 was also taken from the 

defendant Mallah and from the apartment at the time of 
the arrest. $5,000 of that consisted of one hundred dollar 
bills (Tr. 1263; GX 79). 

The Defense Case: 

1. Benjamin Mallah: 

Mix witnesses testified thut they placed bets with Malluh 
at the Stage Delicatessen nnd thut they knew him to Is* a 
bookmaker (Tr. 1333-1355). 

Mallah testified that he was a bookmaker and that prior 
to his trial he never met the defendants I'acelli or t’atino. 
He uiso denied knowing Jack Hpudn, Joseph Couforti or 
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Decile Mileto. Hi- stated that he knew Herbert Sperling for 
three to four years and that Sperling used to place bets 
with him. Mallah also denied receiving |75,0()0 from Sperl¬ 
ing and denied receiving an attache case containing $75,000 
from Sperling at 5 Spring Street. He denied being in an 
apartment on Spring Street or ever being in the Stage 
Delicatessen with Joseph Couforti whom he also denied ever 
meeting. 

He also denied ever asking Sperling at Spring Street in 
Decile Mileto’s presence, “Do you have enough money to 
cover this?” 

Malluh further testified that he used the name Harton. 
as well as other fictitious names including Geller, Scott, 
Stein and Rosen because of his business. He udmitted leav¬ 
ing Florida in April 1073 stating that it was because he had 
received word that a subpoena had been issued for him 
in Miami in connection with his gambling activities and 
not because he had heard that he had been indicted for 
narcotics violations in New York. Mallah also admitted 
renting an apartment in New York under the name Morris 
Heller and wearing a toupee often. He stated that he hud 
u total of |0,700 on his person and in his apartment at the 
time of his arrest and not the $8,500 as the agents had tes¬ 
tified. Mullah also denied ever using or hearing the ex¬ 
pression “50 thou" or ever being told by S|>erling that, 
“We have to get the stuff (Tr. 1305-1384). 

On cross-examination Mallah admitted signing a receipt 
that 18,552.06 was seized from him at the time of his arrest 
(Tr. 1386-1387; OX 83). Mallah also denied knowing or 
ever meeting Louis Mileto, nor could he identify Louis 
Mileto’s picture. Mallah also denied being in Sperling's 
apartment building in 5 Spring Street or ever being inside 
fi Spring Street on July 30, 1971 with Sperling and Mileto. 
He denied ever giving Mrs. Mileto a couch. Mullah denied 
having the conversation with Sperling on August 16, 1973 
as testified to by Putrolmau Lino (Tr. 1387-1397). 


36 




l 


\ 


Mallah also testified that he hud read iu the newspapers 
in April, 1973 that Sperling had been indicted, hut said 
that he did not find out he (Mallah) had been indicted uutil 
he was arrested in August, 1973. 

2. Alfred Catino 

Carl Abraham, Director of Inter-City Testing and Con¬ 
sulting Corporation, testified that the eight thermometers 
seized from Catino at the time of his arrest were 300 degree 
Fahrenheit thermometers, that if converted into centi¬ 
grade the maximum reading would be 148.9, and that a 
thermometer with a maximum grade reading of 300 degrees 
Fahrenheit could not measure 180 degrees centigrade. Mr. 
Abraham also testified that the Fahrenheit thermometers 
seized from Catino had many uses, including checking the 
temperature of a freezer (Tr. 1437-1440). 

Catino did not testify or present any other evidence. 


3. Vincent Pacelli, Jr. 

Gloria Lulotr testified that she knew Susan VVeyl for 
more than seven years. VVeyl told Lulotf in 1971 that she 
was living with a boy named Barry and that she and Barry 
were in love. Lulotl met Barry and Miss VVeyl together at 
the Hippopotamus discotheque in Manhattan in 1971. Lulotf 
testified that Susan Weyl’s reputation for truth and veracity 
was that of a liar and a sneak (Tr. 1440-1447). 

On cross-examination Lulotf admitted knowing Pacelli 
for a couple of years. Although she claimed to have seen 
the “Barry” Miss VVeyl told her about at least six times, 
Lulotf was unable to identify a picture of Burry Lipsky 
(Tr. 1447-1450). 

James Gannon, u United States Probation Officer, testi¬ 
fied that he was assigned as the probation officer of Barry 
Lipsky in November, 1971 and that Lipsky at that time 
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told him he was living with a girlfriend named Susan Weyl 
on Hast Ninth Street in New York ('ity, Mr. Gannon never 
made any attempts to verify this (Tr. 1451-1454). 

By stipulation the testimony of deeeased Detective 
Joseph Xunziata given at an earlier trial and concerning 
his surveillance of co-conspirator Louis Valentine in Sep¬ 
tember, 11)71 was made prrt of the record. 

Pucelli did not testify in his own behalf. 

4. Barney Barrett 

Barrett did not testify or eflfer any evidence. 

The Government's Rebuttal Case 

Special Agent Michael Waniewski, one of the DEA 
agents who arrested Malluh on August 16, 1973, testified 
that at DEA hcud<|uurters he told Mallah that approxi¬ 
mately $*,550 had been seized from him and asked Mallah 
to verify his count. Mallah then stated, “O’kay, I trust you.” 
Waniewski insisted that Mallah count the money, 
after which Mallah said, “I agree with your tally” (Tr. 
1468-1473). 

Police Sergeant l'ortunato De Lucu was recalled und 
testified that while conducting surveillance of Balluntine’s 
barbershop on -Inly 11, 1971, he observed Mullah arrive und 
then u short time later observed Louis Mileto and Herbert 
Sperling arrive. Sergeant De Lucu, at one point during 
the day, also saw Mileto and Mullah engage in a short con¬ 
versation in front of the barbershop (Tr. 1473-1474). 

On July 3(1, 1971 Sergeant I)e Lucu conducted surveil¬ 
lance of 5 Spring Street. At about 7:15 P.M. he observed 
Louis Mileto enter 5 Spring Street. At about 7:30 P.M. 
lie observed Mullah and Herbert Sperling walking in the 
area. Both of them entered 5 Spring Street ut about 8:30 
P.M. At about 8:45 P.M. he observed Louis Mileto leave 
5 Spring Street and hail a cab (Tr. 1475-1470). 
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Mark Miklitseh, the fifteen year old sou of Cecile and 
Louis Mileto, testified that he met Mullah on a few occasions 
in 15)71. In August of that year, he and Louis Mileto went 
to Mullah’s apartment to obtain a couch and a chair and 
that at that time Louis Mileto and Mullah had a conversa¬ 
tion. Mark Miklitseh also saw his father, Sperling and 
Mullah talking together in Ballantine’s Barbershop. He 
ulso was present in an apartment at 5 Spring Street on one 
occasion with his father and mother, Herbert and Josephine 
Sperling and Benjamin Mullah (Tr. 1480-1485). 


ARGUMENT 
POINT I 

The evidence amply established Mallah's par¬ 
ticipation in the single conspiracy charged in the 
indictment and proved at trial. 

Mullah argues that the evidence against him wus insuffi¬ 
cient to support the guilty verdict. He also contends that 
the proof at triul established multiple conspiracies. Neither 
urgument has merit. 

1. The sufficiency of the evidence 

The evidence at trial independent of the hearsu., state¬ 
ments of his co-conspirators uuiply established Mallah's 
participation in the narcotics conspiracy charged in the in¬ 
dictment. The evidence showed that in the summer of 1071 
.Mullah was present with Herltert Sperling at the latter’s 
Spring Street apartment and was overheard asking Sperling 
if he “had enough money for that.” The “that” to which 
Mullah referred was eight to ten plastic packages contain¬ 
ing white powder which were piled on a table near him. 
(Tr. 204-”05, 233-235). The packages were placed in a 
shopping bug and given to Louis Mileto, then Sperling’s 
principal narcotics worker (Tr. 205-206). 





Again dining tin* summer of 1971 Joseph Conforti ac¬ 
companied Louis Mileto to Philadelphia where Mileto de¬ 
livered a kilogram of heroin to Sj>erling's customers. Mileto 
then picked up $60,000 contained in a shoe box wrapped in 
a distinctive striped paper (Tr. 950-65-). After Mileto and 
Conforti returned to New York with the money, Mileto ob¬ 
tained an additional *17,900, which was added to the $60,000 
in the shoe box and covered with the same wrapping paper 
(Tr. 691). Conforti and Mileto then drove to Spring Street, 
where Conforti waited while Mileto entered Sperling’s apart¬ 
ment building. Within 15 or 20 minutes Conforti saw 
Mallah leave carrying the box wrapped in the same paper 
(Tr. 654-655). It was also during the summer of 1971 that 
Lipsky observed Pacelli meet with Sperling, Louis Mileto 
and Mallah on numerous occasions at ltullautine’s barber¬ 
shop (Tr. 87, 94-96, 194, 148-149). 

Shortly before Christmas, 1971, Ceeile Mileto went to 
5 Spring Street with her husband. Seated by themselves 
in the kitchen of the apartment were Sperling and Mallah. 
Sjierliiig counted a large sum of money, and when he 
finished, stated that **$75,000 isn't too bad a haul” (Tr. 46- 
50). The $75,000 was put into un attache case which Mal- 
lah took with him when he left the apartment (Tr. 50). 

In February, 1972 Conforti was present at 5 Spring 
Street when Mallah and Sperling were in the bedroom 
tulking to Louis Mileto following the latter’s arrest. Con¬ 
forti overheard Sperling berating Mileto in Mullah’s pres¬ 
ence for having extra packages of heroin which Sperling 
had discovered when Conforti, the day before, delivered the 
heroin stored by Mileto in Zelnm Vance's apartment. Con¬ 
forti also heard Sperling (who apparently concluded that 
Mileto had been stealing some of his heroin and selling it on 
his own) at thut time tell Mullah, “I told you so,” to which 
Mallah replied, “What could you do?” (Tr. 699-700). 

On August 16, 1972 Patrolman Lino, secreted in u car 
parked in front of the barbershop ut 844 Seventh Avenue, 
overheard a conversation between Sperling and Malluh 
which went as follows: 
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Sperling: “I got to have the stuff.” 

Mallah: “Don’t worry about it.” 

Sperling: “Fifty thou, right.” 

Mallah: “Yes, right, lifty-fifty.” 

Sperling: “But I got to have it. You know I 
need it.” 

Mallah: “Don’t worry about it. I'll see the peo¬ 
ple this afternoon, tonight or early tomorrow. You 
should have it (Tr. 1182). 

Sperling: “But I need it.” 

Mallah: “Don't worry al>out it. if the people 
I were straight, if they are not on the run we should 

have it.” 

Patrolman Lino minutes later overheard eo-eonspirator Nor¬ 
man Goldstein ask Barney Barrett, “Are they going to get 
it?”, to which Barrett replied that he didn’t know. Gold¬ 
stein then sent Barrett hack into the bar, which Sperling 
and Mallah had entered, to tind out. Barrett came out 
shortly and told Goldstein, “Yes, we should have it tomor¬ 
row” (Tr. 1180-1185). Photographs taken at the time of 
these conversations show Mallah and Sperling standing next 
to the car in which Patrolman Lino was hidden and also 
show Barrett and Goldstein close by (Tr. 1135-1136, 1180; 
GX 61B, 61C, BID). Patrolman Lino also testified that 
the word “stuff” in the Mallah-S|»erling conversation re¬ 
ferred to a quantity of narcotics (Tr. 1188-1180).* 

In Novemlcer, 1072 Conforti, Spada, Schworak, Sperling 
and Malluh were seated together at a table in the Stage Deli¬ 
catessen. Barrett in Mallah’s presence instructed Conforti 
on the procedure to be followed should Conforti run low on 
mix for narcotics (Tr. 717). 

* Since Mallah before this conversation had asked Sperling 
I if he had enough money for 8-10 packages of white powder and 

had on two previous occasions received over $150,000 from Sperl¬ 
ing, the jury could have inferred—even without Patrolman Lino’s 
testimony—that "stuff" referred to narcotics and not “fifty thou" 
worth of non-contraband commodity. 




a. Flight and use of false identities 

Oil April 13, 1073 ii bench warrant was issued for Mal- 
lah on Indictment 73 Cr. 330 which charged him, Sperling, 
Couforti and numerous others with conspiracy to violate 
the federal narcotics laws, tin April 15, 1073 Maliuh told 
Nancy O’Malley in Florida that “there’s been some trouble 
I’ll have to leave.” On August 13, 1073 Mullub was arrested 
in New York with more than #8,500 in his possession and 
two sets of false identification papers. The agents also 
found a toupee which he wore while having his picture taken 
for a bank identification card in the name of Moris Ueller, 
the same name which he had used to rent the apartment in 
which he was arrested (Tr. 1258-1200; OX 74). At the 
time of his arrest, Mullah did not possess any identification 
in his true name. 

b. Mallah's Testimony 

On direct examination Mullah denied knowing Pacelli. 
However, Lipsky testified that he had seen Mallah with 
l'acelli on at least four occasions iu the summer and fall of 
1071 (Tr. 87, 04-06, 134, 148-140). Mullah denied knowing 
Joseph Couforti, Louis Mileto, Cecile Mileto or ever being iu 
5 Spring Street. Yet he was contradicted by Lipsky, Con¬ 
forti, Cecile Mileto, Sergeant De Luca and Cecile Mileto’s 
son, Mark Miklitsch, who all placed him in conversations 
with Louis Mileto in 1071 and in 5 Spring Street during 
that same year (Tr. 46-48, 50, 87, 04-06, 134, 148-140, 204- 
205, 654-655, 600-800, 717, 1474, 1475-1470, 1480-1483). 

The appellant Mullah’s contention that the sum total of 
this evidence, even when viewed in a light most favorable to 
ilie (lovernmeiit, was insufficient to convict him of the con¬ 
spiracy charge is without merit. Even without any hearsay 
declarations by Mullah’s co-eonspirutors the evidence over¬ 
whelmingly established his guilt. United Staten v. Harrcra. 
486 F.2d 333, 337-338 (2d Cir. 1073). 
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e. The hearsay declarations 

During one of their trips to Ballantine’s barbershop in 
the summer of 1971 to obtain narcotics Lipsky asked Paeelli 
to identify the people standing in front of the barbershop 
with Sperling. Paeelli then told Lipsky that one of the 
persons was “Louis” and that “Louis works for Herby” 
(Tr. 95). Lipsky then asked Paeelli “who’s that other guy, 
with the bald head and the suntan and yellow sunglasses?” 
Paeelli then told Lipsky “that’s Benny Mullah, Derby's 
junk partner” (Tr. 95-99). 

In July, 1971 Couforti went to Philadelphia with Louis 
Mileto where the latter delivered u kilogram of heroin to 
Sperling’s customers. After the delivery Mileto showed 
Conforti a box containing $90,000 (Tr. 950-952). When 
Conforti asked if the money was for Sperling, Mileto said, 
“No, its going to Bennie, one of his partners” (Tr. 953). 

During the return trip to New York, Conforti asked 
Mileto who Bennie was. Mileto stated that “Bennie was 
Herbie’s partner, his backup man for money problems ’! 
you needed money in the junk business, Bennie was there 
to give him money.” And that “this money was to be de¬ 
livered to Bennie” (Tr. 953). In New York Mileto picked 
up an additional $17,090, which was placed in the same shoe 
box and wrapped with the same paper. Mileto and Conforti 
then drove to Spring Street where Conforti remained in the 
car while Mileto went into Sperling’s building. Some 15 
or 20 minutes later Conforti saw Mullah exit the building 
carrying the box of money which he recognized because of 
paper with which it was wrapped. When Mileto returned 
to the car, Conforti asked him “who is that guy carrying 
the money.” Mileto told Conforti that “it was Ben Mul¬ 
lah.” 

The threshold question which must be resolved by the 
trial judge before the hearsay declarations of co-conspira- 


tors hi* considered l»v the jury is whether the Govern¬ 
ment has shown by a fair preponderance of the independent 
evidence that tin* accused lias associated himself with the 
illegal venture. I nil cl State* v. (Jcaneg, 417 F.2d 1110, 

1120 CM (’ir.), vert, denial, 397 U.H. 1028 (I960); United 
State* v. ( alano, 424 F.2d 037, 000 (2d Cir.), vert, denied, 
100 U.S. 824 (11)70,; / nitid Slate* v. Calubro, 449 F.2d 
885, 889 (2d <'ir. 1971), vert, denied, 404 U.S. 1047 (1972). 
The independent non-hearsay evidence against .Mailull as 
set out above more than amply sat is tied the Governments 
burden. United State* v. i'alabm, gu/ira, at 889. United 
State* V. (Irani, 402 F.2d 28, 33 (2d Fir.), vert, denied, 
409 U.S. 914 (1972); United State s v. Cassino, 407 F.2d 
010, 010-018 (2d Cir. 1972), vert, denied, 410 U.S. 928 
(1973) ; United State* v. Huiz, 477 F.2d 918 (2d Cir.), cert, 
denied, -U.S.-(1973). 

Mullah, relying on United State* V. l‘ueo, 470 F.2d 1099 
(2d Cir.), vert, denied, 114 U.S. 844 (1973), further con¬ 
tends that these hearsay statements should not have been 
admitted because they allegedly lacked “sufficient indicia of 
reliability'’ and were both "crucial’’ to tin* prosecution and 
“devastating’’ to the defense. 

There is no requirement, however, that the trial judge 
must find, before admitting a co-conspirator’s hearsay de¬ 
claration, that it is neither “crucial’’ to the Government’s 
case nor “devastating" to the defense. United States V. 
Uueo, 470 F.2d 1099, on petition for rehearing, 470 F.2d 
1100, 1107 (2d Cir. 1973); United State* v. Manfredi, 488 
F.2d 588, 590 (2d Cir. 1973), United State* v. Cohen, 489 
F.2d 945, 950 (2d Cir. 1973). 

Xor is there any requirement that the trial judge separ¬ 
ately find that (lie hearsay declaration possesses “sufficient 
indicia of reliability'’. While the original opinion of the 
panel in 1‘ueo suggested such a requirement, the additional 
opinions tiled in connection with the petition for rehearing 
and a petition for rehearing en bane make clear that no 
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majority of the active judge* of this Court ha* expressed it¬ 
self in favor of abandoning prior settled law to the con¬ 
trary. Moreover, of those judges who expressly stated 
their views on the question, four have rejected the conten¬ 
tion that Dutton v. Evans, 400 U.S. 74 (1070) casts any 
doubt whatsoever on the traditional formulation of the co- 
conspirator exception in this Circuit* and only two have 
even implicitly taken a contrary view.** 

Furthermore, as far as Mileto's statements to Couforti 
are concerned, there was ample support for their reliability. 
On the same day when Mileto told Conforti that the $60,000 
received in Philadelphia for the sale of heroin deal was 
destined for Sperling’s partner and that Mallah was Sperl¬ 
ing’s “junk partner,” Conforti observed Mallah exit Sperl¬ 
ing’s house carrying the sealed box in which Mileto had 
placed the #77,000. In addition the statements attributed 
to Pacelli and Mileto were, at the time they were made, 
against the declarant’s penal interest, l’aeelli’s statement 
may be so characterized because it showed that he had a de¬ 
tailed working knowledge of major narcotics violators. 
Mileto’s statements to Conforti were against his penal in¬ 
terest for the same reason and because they were admissions 
that Mileto himself was a narcotics courier for Sperling. 
United States V. D'Amato, 45)3 F.2d 3;>5), 305 (2d Cir. 1074). 

* See dissenting opinion of Lumbard, J. on petition for re¬ 
hearing, Id. at 1108, and dissenting opinion of Friendly, Ch. J., 
joined in by Timbers and Hays, CJJ. on petition for rehearing 
en banc, Id. at 1111. 

** Judge Feinberg, the author of the panel’s original opinion, 
stated in his additional opinion on petition for rehearing that 
with infrequent exceptions, a determination that a statement was 
made in furtherance of the conspiracy will by itself provide the 
necessary indicia of reliability, Id. 1107-08. Judge Oakes, a 
member of the original panel in Puco, writing in a subsequent 
case, United States v. D’Amato, 493 F.2d 369, 365 (2d Cir. 1974), 
observed that the traditional rule could be applied in a straight¬ 
forward manner to co-conspirator declarations which were against 
the penal interest of the declarant when made. 



It is undisputed that the hearsay statements at issue 
were uttered by members <>l the conspiracy and during its 
existence. It is equally clear that they were made in fur¬ 
therance of the conspiracy, since they identified Mallah s 
membership and role within the illicit combination and 
thus explained ids presence to Lipsky and Conforti, then 
new members. Under the circumstances, they were admis¬ 
sible. United Staten v. Sannone, 231 i’.-d 887, 892 (2d Cir.), 
vert, denied, 351 U.S. 987 (1950). 

Mallah concedes that “there is an arguable basis for a 
finding that [hej hud some knowledge of the existence of 
the conspiracy’’ (Mallah Hr. at 34). He also concedes that 
the proof showed that he supplied huge sums of money to 
Sperling which he knew were used to finance Sperling's large 
scale purchases of drugs. The argument that these facts 
do not establish Mullah’s membership in the conspiracy 
rests on the contention that there was no proof that “the 
supply and return of money have any relation to the suc¬ 
cess of the conspiracy” (Mullah Hr. at 36). Surely, how¬ 
ever, the jury was entitled to infer that Sperling's ability 
to buy large quantities of narcotics, at the very least in part, 
depended on the large sums of money which Mallah could 
and did supply. Mullah himself recognized the critical role 
which he played in the illegal venture, as the overheard con¬ 
versation of August 16, 1972 plainly reveals. Mullah’s con¬ 
versations with Sperling, his presence at the meeting where 
narcotics were in plain view und at meetings when the de¬ 
tails of this narcotics conspiracy were discussed, including 
the one in which Mileto wus accused of stealing Sperling’s 
narcotics and the meeting at which 1 turrett instructed Con- 
forti on the procedure to be followed if he ran out of mix, 
together with the evidence of his (light and the use of false 
identities to prevent apprehension, demonstrate the fatuous¬ 
ness of his suggestion that he was merely a money lender 
“indifferent to the outcome or success of the conspiracy” 
(Malluh Hr. at 3ti). 
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2. Tha evidence at Trial established the 
existence of a single conspiracy 

Mallah also arg.ue« that the evidence at trial established 
two conspiracies. The argument must tail. I he proof was 
unambiguous as to the scope ol the conspiracy, which was 
to distribute large amounts of heroin and cocaine for enor¬ 
mous profit. 1 uited tftutcs v. ( Juunti, 121 l'.2d <9*2, 801 (2d 
Cir.), cert, denied, 400 US. 832 (1070). Its common aim and 
“ultimate purpose IwasJ the placing of the forbidden com¬ 
modity into the hands of the ultimate purchasers.” United 
Mates V. Ayueci, 310 l-\2d 817, 826 (2d Cir. 1962), cert, 
denied, 372 U.S. 959 (1963). 

The evidence established that Pacelli and Sperling joined 
together in u “vertically integrated loose-knit combination” 
to purchase and sell at a profit huge quantities of heroin 
and cocaine. United Mates v. Bynum, 485 F.2d 490, 495 (2d 
Cir. 1973). Sperling und his “partner,” lien Mullah, and 
Pacelli und his “partners,” Abby I’erez und A1 Bracer, 
were the “core operators” of this illicit scheme. 

Both Pacelli and Sperling, in addition to their respec¬ 
tive “partners,” brought to their illicit “combination” a 
team of nurcotics workers and “stash” custodians. Amoug 
Pacelli’s subordinates were Lipsky, Bayron, VVeyl and the 
Bassis. Those under Sperling and his partuer Mullah's con¬ 
trol were Mileto, Conforti, Goldstein, Sehworak, Spada, 
Caruso, Cecile Sperling and Zelmu N ance. 

Pacelli und S|*er)ing both deult in heroin and cocaine. 
The success of their activities depended upon their continued 
ability to satisfy the needs of their customers for both drugs. 
Pacelli, with his go«sl cocaine connections, was aide to sup¬ 
ply cocaine to Sperling, and Sperling, with his good heroin 
connections, could provide Pacelli with heroin. Thus, each 
of the two groups acted as the customer and supplier of 
the other, and was therefore doubly dependent on each other 





for till* success of the illegal business. United States v. 
Aijueci, supra, 310 l\2d ut 827; United States V. Bynum, 
supra, 483 F.2d at 495-490. The activities of these two 
groups were thus interconnected in time, in place and in 
function, t'outcast t uited States v. Bnrelli, 33(1 l'\2d 370 
(2d fir. 1901), cert, denied as Moguvero V. United States, 
579 I'.S. 900 (1905 ) ; ( uited States V. Russanu, 257 F. 2d 
712 (2d Cir. 1958). 

All of the defendants here spent considerable time in Ci 
near llallantine’s barbershop, the hub of the Sperling-Mul- 
luh group's operations. The Government proved four spe¬ 
cific multi-kilogram narcotics transaction between Pacelli 
and Sperling each of which began or ended at or near the 
barbershop and on three of these transactions Pacelli was 
seen meeting with the defemlum Mullah and with Sperling. 
Lipskv also testified to numerous multi-kilogram narcotics 
sales to the defendant Cutino in 1971 at u Club on 116th 
Street. It also was established that Cutino himself fre¬ 
quently spent time ut the barbershop in the summer of 
1971 in the company of Sperling, Louis Mileto and Norman 
Goldstein (Tr. 207-208). On one of those occasions Louis 
Mileto was heard asking Cutino if “he did what he wus 
supposed to” (Tr. 209). The defendant Garrett, of course, 
worked directly for Sperling. Much of the defendants dealt, 
us did Sperling and Pacelli with ouch other, in some aspect 
of the supplying of large quantities of narcotics to the core 
group or in Mullah’s case, supplying large sums of money 
to finance Sperling narcotics purchases, the preparation or 
distribution of large quantities of narcotics by the core 
group, or the receipt of large quantities of narcotics from 
the core group or its customers. I uited States v. Vega, 458 
F.2d 1251 (2d Cir. 1972), cert, denied as Uuridi v. United 
States, 111) C.S. 982 i 1973). Kuril of them could not but have 
been aware that he was participating in a scheme in which 
there were many suppliets to and purchasers from the core 
group, and this knowledge, coupled with each defendant’s uc- 
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tivities, permitted the jury to tiud, under the proper instruc¬ 
tions, that the defendants were involved in a single con¬ 
spiracy. United States V. Bruno, 105 h .2d 021 (2d Uir.), 
rev’d, on other yrounds, 308 L'.B. 28< (1030) ; United states 
v. Tramaylino, 107 F.2d 028 (2d Cir.), cert, denied 344 U.8. 
804 (1052); United State* v. Rich, 202 F.2d 415 (2d Cir. 
1050); United States V. Aviles, 274 F.2d 170 (2d Cir.), 
cert, denied, 302 U.B. 074 (10t»0) ; United States v. Agueci, 
HU lira ; United Stutes v. Bentvena, 310 F.2d 010 (2d Cir.), 
vert, denied, 375 U.B. 040 (1003); United States V. By¬ 
num, supra; United Stutes v. t'irillo, 408 l'.-d 1233 (2d 
Cir. 1072), cert, denied, 410 F.S. 080 (1073) ; United States 
v. Arroyo, Dkt. No. 73—2103 (2d Cir., March 22, 1074), 
Blip. Op. at 2314-15. 

Hut even if more than one conspiracy was proved, rever¬ 
sal is not required. “[TJhe test for reversible error is not 
whether more than one conspiracy has been proved, but 
whether such a variance resulted in substantial prejudice to 
^ s^he appellants.” United States v. Ayueci, supra, 310 F.2d 
ttt 827. Accord, United States v. Veya, supra, 458 F.2d at 
1230. Mullah has made no showing that the alleged vari¬ 
ance between the conspiracy charged und what he claims 
was proved at trial resulted in the kind of prejudice which 
would warrant reversal. I nited States v. Calabro, supra, 
407 F.2d at 083. 

POINT II 

Mallah was not entitled to dismissal of the 
conspiracy count because the trial court dismissed 
the substantive counts against him. 

Upon Mullah's motion at the conclusion of the Govern¬ 
ment’s direct case, .Judge Pollack dismissed the three sub¬ 
stantive counts numiug Mallah hut, at the same time, denied 
a motion to dismiss the conspiracy count against him upon 
which he stunds convicted. Mullah here argues that dis- 
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missal of the substantive counts, required the trial court 
as a matter of law to dismiss the remaining conspiracy 
count. The failure to do so, appellant contends, violates 
the principle of collateral estoppel and, further, the prin¬ 
ciple that in a erimial case, a trial judge sitting as the 
trier of the facts may not render verdicts on separate counts 
which are inconsistent with one another. The attack is 
without merit. 

Counts Five, Hix and Seven charged Mullah and Pacelli 
with distributing and possessing with the intent to dis¬ 
tribute one kilogram of cocaine in July, 1!)71 (Count Five), 
two kilograms of heroin in November, 11)71 (Count Six) 
and a kilogram of cocaine in December, 11)71 (Count Seven). 
The proof ut trial with respect to each of these counts was 
the testimony of Hurry Lipsky who testified that, at Pucclli’s 
direction, he either picked up heroin or, in the ease of 
Counts Five and Seven, delivered cocaine. Each trans¬ 
action begun or euded at the Hulleutinc's barbershop fol¬ 
lowed, on each occasion, by a trip by Pacelli and Lipsky to 
Sperling's apartment to deliver or receive payment for the 
narcotics transferred between Sperling and Pacelli. During 
each of the three transactions, Lipsky testified that he 
observed Pacelli meet with Sperling and Mullah ut the 
barbershop either before or after the particular transaction 
(Tr. 86-90, 93-1)4, 131-134, 144-148). 

The Government conceded below that there was no direct 
proof that Mullah himself actually possessed or distributed 
the narcotics charged in Counts Five, Six and Seven. The 
Government contended, however, that those counts should 
be submitted to the jury uguinsl Mullah under the principles 
established in Pinker!on v. United States, 338 C.S. 640 
(1946). Judge Pollack declined to do so, but did not 
articulate the reasons why he dismissed the substantive 
counts. 
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Malluh'h contention tliut Judge Pollack’s dismissal of 
the substantive counts against him estopped the trial court 
from submitting the conspiracy count to the jury merits 
little discussion. Collateral estoppel does not apply to 
jury verdicts rendered on separate counts at the same trial. 
United States v. Zane, Dkt. No. 73-2401 (2d Cir., April 1, 
1974). Bee United States v. Sohor, 418 F.2d 26, 28 (2d 
Cir. 1969); United States V. Carbone, 378 F.2d 420, 422 
(2d Cir.), cert, denied, 389 U.B. 914 (1967); United States 
V. Uiuliano, 348 F.2d 217, 220 (2d Cir.), cert, denied, as 
Phezioso v. United States, 382 U.B. 939 (1965) ; United States 
v. Uoviw, 329 F.2d 52 (2d Cir. 1964); United States v. 
Klein, 247 F.2d 908, 919 (2d Cir. 1957), eert. denied, 355 
U.B. 924 (1958). In any event, in dismissing Counts Five, 
Bix and Beveu, Judge Pollack made no linding that the 
dismissal was required for lack of suflicient evidence of 
Mallah’s membership in the conspiracy. On the contrary, 
his ruling implies that he concluded that a reasonable 
jury, on the basis of ull the evidence, could find that Mallah 
was a member of the conspiracy charged. 

Appellant’s second contention in this regard carries him 
no further. Trial courts, unlike trial juries, of course, must 
render consistent verdicts. E.g., United States v. Maybury, 
274 F.2d 899 (2d Cir. 1960). Judge Pollack’s dismissal of 
the substantive counts against Mallah, however, was not 
necessarily inconsistent with his submission of the con¬ 
spiracy count to the jury. 

To be held responsible for substantive offenses com¬ 
mitted during the course of a conspiracy, a conspirator must 
be a proven member of the conspiracy at the time of the 
commission of the substantive offenses. Pinkerton V. United 
States, 328 U.B. 640, 645-48 (1946). Although he did not 
explain the basis for his ruling, Judge Pollack quite prop¬ 
erly could have determined that there was insuflicient evi¬ 
dence of Mallah’s membership in the conspiracy during the 
period from July to December, 1971—the limited time period 
in which the offenses alleged in Counts Five through Seven 



occur ml—to warrant submitting those counts against 
Mullah to the jury. Such a finding is perfectly consistent 
with a further finding that the overall evidence pertaining 
to Mai lull’s membership in the conspiracy, which spanned 
the period from 11)71 through 11)73, wus more than suf¬ 
ficient to permit the jury to find him guilty. 

POINT III 

The trial court did not abuse its discretion in 
excluding extrinsic evidence of Conforti's participa¬ 
tion in an attempted extortion of Sam Kaplan. 

Appellants each contend that the triul court abused its 
discretion by excluding extrinsic evidence of un extortion 
attempt upon Sam Kaplan in which Joseph Conforti, a 
Government witness, participated. The ruling was proper.* 

To impeach his credibility, Mullah’s defense counsel 
cross-examined Conforti about a telephone conversation be¬ 
tween Conforti and Kaplan, which the latter had tape re¬ 
corded. Conforti testified at length concerning the con¬ 
versation. While present in the courthouse during the 
Situiiny trial,** Conforti saw .Jack Spuda, then u fugitive 
defendant, from a third lloor window. Conforti testified 
thut he advised the Government of this brief glimpse of 
Spada. When the trial concluded, however, Conforti, with¬ 
out telling the Government, telephoned Spada at u number 
in Harlem, and was told by Spada to contact Kuplun, n 
defendant acquitted in the Sptrliiitj trial, and tell him that 

* All appellants raise this issue, even though Conforti’s testi¬ 
mony concerned only Mallah and IJarrett. Pncelli and Catino 
proffer a derivative claim based upon their membership in the 
conspiracy about which Conforti gave testimony. 

** ’t he term ’Sperling trial” refers to the trial of Herbert 
Sperling and others, including Sam Kaplan, on Indictment 73 Cr. 
441 which took place from June 18 to July 12, 1973. 


for |10,000 Spada “would keep bin mouth shut" about a 
delivery to Kupluu of out- aud a half kilograms of heroin 
made by Conforti iu the company of Spada. Acting as 
instructed, Conforti telephoned Kaplan and relayed Spada’s 
threat to Kaplan.* Conforti also told Kaplan that, were 
Hpada to tell the Government of the delivery, Conforti would 
be questioned and he would have to admit making the 
delivery as well.** Kaplan told Conforti that he had no 
such money. Couforti testified that within a few days or 
a week, he called Spada back aud reported what Kaplan 
had told him. Spada told Conforti not to worry about it. 

After lengthy cross-examination of Conforti had elicited 
in detail the extortion threat and Couforti’s role in relaying 
it to Kaplan, Mallah’s counsel sought to introduce in evi¬ 
dence the tape recording of the telephone conversation be¬ 
tween Kaplan and Conforti. Judge Pollack excluded the 
tape-recording, but ruled that counsel could conduct further 
cross-examination on the basis of various statements made 
by Conforti during the telephone conversations which con¬ 
cerned matters unconnected with the extortion attempt (Tr. 
802-821). Cross-examination then continued concerning 
various of these statements, as well as the extortion threat, 
aided by the transcript of the tape-recorded conversation, 
which was used both to refresh Conforti’s recollection and 
to quote from verbatim iu formulating the questions put 
to Conforti (Tr. 802-39). 

After the conclusion of Conforti’s testimony, Judge 
Pollack advised defense counsel that the Government had 
obtained a coroner’s report that established that Spada died 

* Contrary to the factual statements in the Pacelli and 
Catino briefs, Conforti could not recall when he made the telephone 
call to Kaplan, except that it was after the Sperling trial. 

•* Conforti testified at the Sperling trial, but gave no testimony 
with respect to a delivery of heroin to Kaplan. Conforti testifieo 
below that he withheld such evidence in the Sperling case to help 
Kaplan, a friend (Tr. 784, 786). 


oil October 28, 1973 (Tr. 078-880). Mullah’s counsel there¬ 
after sought on tin* defense case to introduce the tape re¬ 
corded conversation and, additionally, to present evidence 
that the conversation between Conforti and Kaplan and 
Spadu's death had occurred on October 28, 1073. The pur¬ 
pose of the latter evidence, counsel argued, was to contradict 
directly Conforti’s testimony that he made a second tele¬ 
phone call to Spudu subsequent to the Kaplan conversation 
and, iuferentially. that he made the telephone call to Kaplan 
at Spada's behest (Tr. 1308-22). 

Trial judges possess wide discretion in determining 
whether extrinsic evidence should be excluded, especially if 
related to collateral issues. Appellants contend .Judge 
Pollack abused his discretion when he excluded from evi- 
dence the tape-recorded conversation between Kaplan and 
Conforti and proof of its occurrence and Spada’s death on 
October 28, 1073. The contention must fail for several 
reasons. 

Kven assuming the evidence related to an issue which 
was not collateral, the exclusion of the taped conversation 
between Conforti and Kaplan was proper, since the con¬ 
versation was the subject of a searching inquiry on cross- 
examination. Conforti udmitted the fact of the extortion 
threat and testified in detail to his participation in making 
the threat. Hence, there was no necessity for Judge Pollack 
to admit into evidence the tape-recorded conversation itself 
which was cumulative. 

The two cases principally relied upon by appellants in 
asserting that the exclusion of the tapes was error. United 
Stolen v. Ilayyctt, 438 I’.Jd 390 (2d Cir. I, cert, denied, 402 
l .S. 040 (1071 | and United Staten v. Itriyyn, 4. - »7 I*\2d 008 
(2d Cir.), eert. denial, 100 U.S. 080 (1072), are inapposite 
for that very reason. In Ilayyctt the Government witness 
denied on cross-examination that he had endeavored to 
persuade three people to testify falsely ugainst the de- 
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femlaut. This Court held that it was error to preclude 
defendant from calling these three persons to testify that 
the witness had done so.* Likewise, in Briyyt, the defense 
witness denied on cross-examination that he had told Gov- 
ernment agents that the defendant had twice threatened him 
to give exculpatory testimony for the defendant. ihis 
Court held it proper to permit the Government agents to 
testify that the witness had made such statements to them. 
In stark contrast, at the trial below, Conforti admitted 
conveying the extortion threat to Kaplan for hpada. 

The extortion threat itself clearly was a collateral issue, 
as were the dates of the telephone call and of Spada’s death, 
since Kaplan was not a defendant in the trial below. Kveu 
if it had been proved that Conforti himself had ai^aipted 
to extort money from Kaplan in return for withholding in¬ 
culpatory testimony at the kiitci'liuy trial, that evidence 

* Catino, in his brief, posits an additional claim. Citing 
Haggett, he a-mes the extortion threat was admissible to impeach 
other Government witnesses, even though there was no evidence 
that they were involved in the extortion threat. The claim is not 
only specious on its face, but it is not supported by Haggett. 
There, the defendant, a bank officer convicted of embezzlement, 
sought to show that a prosecution witness, who also was an officer 
of the same bank, had attempted to induce three borrowers from 
the bank to testify falsely that the defendant had demanded money 
from them before they could obtain their loans. In return for 
their perjured testimony, these uncalled witnesses were promised 
favored treatment by the bank in connection with their then 
outstanding loan balances. In holding that the trial judge erred 
in excluding their testimony, this Court concluded that the 
evidence was not only admissible to impeach the witness who had 
Wight to suborn perjury, but was relevant to the jury’s assess- 
mJLof the credibility of other Government witnesses who had 
testified as to the misapplication of funds from the bank, since 
the jury might have found that they were persuaded by the bank, 
through its officers, to testify untruthfully. Here, there is nothing 
in the record to show that Conforti had any relationship to any 
other Government witness which even remotely suggests that 
Haggett might be applicable. 
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would lit* inadmissible at the trial of these appellants.* 
United Stutcs v. DcSapio, 456 F.2d 644 (2d Fie.), cert, 
denied, 406 U.S. 933 (1972). This Court in DcSapio held 
that extrinsic evidence that a Government witness had 
once suborned perjury was inadmissible to impeach that 
witness at a trial of a different defendant. 456 F.2d at 648 
and n.l.** 

In any event, Conforti’s testimony admitting participa¬ 
tion in the extortion attempt provided the jury with more 
than sufficient evidence to appraise his credibility and any 
hearing that this incident might have had on his motive to 
testify. See United States v. Blackwood, 456 F.2d 526 
(2d Cir.), eert. denied, 409 U.S. 863 (1972); United States 
V. Campbell, 426 F.2d 547 (2d Cir. 1970).*** 

POINT IV 

The cross-examination of Barry Lipsky was not 
improperly restricted. 

Mulluh, Catino und Barrett argue that the triul judge 
improperly curtailed the scope of their cross-examination 
of Barry Lipsky by forbidding questions about the facts 

* Appellants’ claim that the extortion threat was made by 
Conforti alone is certainly undercut by the fact that the extortion 
threat occurred after Conforti had testified without implicating 
Kaplan in the Sperling case. 

** Since Conforti gave no testimony at trial implicating either 
Pacelli or Catino, their claims in this regard are even farther 
removed than the situation before this Court in DeSapio. 

*** p roo f „f the date of the telephone conversation between 
Kaplan and Conforti would have been no easy matter. Mallah’s 
counsel conceded that the purported date of October 28, 1973 
could not be established from the tape-recorded conversation. To 
prove the call occurred on that date, Mallah's counsel proposed 
calling Kaplan, or some other witness, to testify to the date of the 
.call (Tr. 1308-21). Of necessity, the Government would have 
been required to counter such evidence. Judge Pollack was well 
within his discretion in preventing this excursion into collateral 
issues. 



50 


underlying Lipsky’s conviction for manslaughter in Nassau 
County. Judge Pollack’s refusal to allow inquiry into the 
lurid details of the homicide and permit the defense to shift 
the focus of the trial from the defendants’ narcotics activi¬ 
ties to Lipsky's participation in the killing was withiu his 
discretion and entirely proper. 

The trial judge refused to permit inquiry of Lipsky on 
such questions as whether he drove the car to the scene of 
the killing, doused the victim’s body with gasoline, lit a 
match, etc. (Tr. 443-444). Appellants claim that these 
details would have shed additional light on Lipsky’s possible 
bias or motive in testifying for the Government and that 
the ruling prohibiting this line of inquiry denied them a 
fair trial. However, the record does not support the con¬ 
tention that disclosure of the details of the homicide was 
essential to the jury’s ability to appreciate fully Lipsky’s 
motive to testify. 

It is well settled that control of cross-examination is 
withiu the discretion of the trial judge. United States v. 
Mahler, 363 F.2d 673, 678 (2d Cir. 1966). In United States 
v. Campbell, 426 F.2d 547, 550 (2d Cir. 1970), this Court 
expressed the applicable standard as follows; 

“In determining whether the trial judge has 
abused his discretion in limiting the introduction of 
such evidence the issue is whether the jury was other¬ 
wise in possession of sufficient information concern¬ 
ing formative events to make a •discriminating ap¬ 
praisal’ of a witness’ motives and bias.” 

Here the jury had abundant ev ience from which it could 
“make a ‘discriminating appraisal’of [Lipsky’s] motives and 
bias.” Id. Over three hundred pages of the trial transcript 
in this case were devoted to the cross-examination of Barry 
Lipsky. During both his direct and cross-examination 
Lipsliy, among other things, admitted testifying falsely 
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before a Florida Grand Jury in 1970 (Tr. 57, 170, 410, 449 
532-533); lyiiijr to a probation officer in Florida (Tr. 523- 
525) ; having liecn convicted in Miami, Florida ol con¬ 
spiracy to transport stolen securities in interstate com¬ 
merce (Tr. 57 i, and lying to the judge who sentenced him 
(Tr. 402) ; testifying falsely as to promises mude to him in 
two trials involving I’acelli in the Southern District of 
New York in June und December of 1972 (Tr. 58, 417-425, 
518) ; having been examined by psychiatrists (Tr. 301-302); 
using cocaine and marijuana (Tr. 321); receiving promises 
that he would not be prosecuted for his narcotics activities 
(Tr. 386) and not expecting to be prosecuted for perjury 
(Tr. 427-428) or tax evasion (Tr. 389) or for defrauding a 
person of $20,009 in Miami, Florida in 1970 (Tr. 289-290); 
and having been told in 1972 that he owed $14,000 in taxes 
which he expected he would not have to pay (Tr. 277-279). 

Lipsky also admitted that he had been indicted for 
murder in Nassuu County in 1972 (Tr. 58, 187); he sub¬ 
sequently had pleaded guilty to a charge or tirst degree man¬ 
slaughter (Tr. 57, 462) ; he had been sentenced to an in¬ 
determinate term of up to twenty years (Tr. 58); and that 
he expected that the parole board would Ik* told of his 
cooperation (Tr. 179, 491-492). He also stated that when 
he was tirst arrested in Nassau County, he felt he wus in 
serious trouble and would have to spend a long time in jail 
(Tr. 463-464) and that the Nassau County authorities were 
out to get him (Tr. 471). Lipsky further testified that an 
Assistant United States Attorney had told the sentencing 
judge in Nassau County that he had cooj»erated with the 
Federal Government (Tr. 481). 

Lipsky also was cross-examined extensively about two 
letters he had written to Assistant United States Attorneys 
Gerald FetTer and Robert Morvillo in December, 1972. In 
the letter to Morvillo he expressed his appreciation for all 
the efforts made by Morvillo and others in his behalf (Tr. 
476-478). 
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The jury thus had more than ample evidence from which 
they could evaluate Lipsky’s motive to testify falsely, a fact 
which the defense commented upon at great length during 
summation (Tr. 1521-1526, 1538 1539). In addition, Judge 
Pollack cautioned the jury to weigh accomplice testimony 
with great care (Tr. 1662). 

Furthermore, had defense counsel been allowed to ques¬ 
tion Lipsky about the details underlying his manslaughter 
conviction, it is quite possible that the cross-examination 
might have revealed that Pacelli had participated in the 
murder and had used Lipsky to assist him.* Precluding 
examination about the facts of this crime thus served to 
protect Pacelli’s right to a fair trial. 

In view of the possible prejudice to Pacelli, and because 
the jury hud more than sufficient material with which to 
gauge Lipsky’s motives, there was no error in the trial 
court’s limitation on the scope of Lipsky’s cross-examination. 
United States v. LaSorsa, 480 F.2d 522, 528-29 (2d Cir.), 
cert, denied, 414 U.8. 855 (1973) ; United States v. Mobley, 
462 F.2d 69, 71-72 (2d Cir. 1972) ; United States V. Hlack- 
wood, 456 F.2d 566, 529-30 (2d Cir.), cert, denied, 409 
U.H. 863 (1972); United States v. Russo, 442 F.2d 498 
(2d Cir. 1971), vert, denied, 404 U.S. 1023 (1972). 

POINT V 

The prosecutor's remarks in summation did not 
deprive any defendant of a fair trial. 

Pacelli and Mullah contend that certain remarks of Gov¬ 
ernment counsel during summation deprived them of a 
fair trial. It is argued that the prosecutor improperly at¬ 
tempted to bolster Lipsk.v’s credibility and to suggest to the 
jury that Pacelli Imd previously been convicted. Although 

* See United States V. Pacelli, 491 F.2d 1108 (2d Cir. 1974). 
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the challenged remarks were imprudent, they were designed 
to answer an unfair and misleading argument made by 
Pacelli’s counsel during summation and any possible pre¬ 
judice was cured by the trial judge's prompt and em¬ 
phatic instruction to disregard the objectionable comment. 

Uu cross-examination Pacelli's counsel asked Lipsky 
about a meeting involving Lipsky, l'aeelli aud co-conspira¬ 
tor Luis Valentine at the Yellow lingers Cafe in Manhattan 
in late September, 1971. Lipsky stated that later on that 
same day he drove to his apartment, picked up a quantity of 
cocaine which lie pluced in the ear and returned to Yellow- 
fingers where he gave l'aeelli the keys to the car (Tr. 346- 
350). 

At Pacelli’s request the testimony of Joseph Nunziatta, 
a deceased New York City detective, given at an earlier 
trial, was received in evidence. In that testimony Nun- 
ziatta described his surveillance of Luis Valentine on 
Septemi'er 38, 1971. Nunziatta observed Valentine driving 
a blue Pontiac to 61st Street and Third Avenue, where he 
parked and loeked the car and then walked to aud entered 
the Yellowfiugers Cafe. Later he observed Valentine hand 
something to an unknown male* and the male then entered 
Valentine’s car and drove to 81st and Third Avenue where 
he parked the car and entered 1430 Third Avenue. Ap¬ 
proximately 30 minutes later the unknown male exited 1430 
Third Avenue entered the car and drove back to Yellow- 
fingers where Nunziattu observed him park, lock the car 
and enter Yellowfiugers. He observed Valentine leave 
Yellowfiugers a few minutes later, enter the blue Pontiac 
and drive away (Tr. 1457-1465). 

I:. his sumniatiorv Pucelli's counsel stated: 

“Now ladies and gentlemen, this trial, Mr. Pacelli’s 
own trial, you didn’t hear Mr. Lipsky suy anything 

* The unknown male was Barry Lipsky. 
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about Mr. Pacelli and Mr. Valentine and Yellowfin¬ 
gers. You know why? Because now Mr. Lipsky, I 
suggest to you ladies and gentlemen, Mr. Lipsky now 
knows that he was under surveillance by these detec¬ 
tives. He knows that he can’t tell that story any¬ 
more because he can be refuted by the detectives. 

“He testified that there was a clear view in and out 
of Yellowfingers. You could see who was there, who 
was not. These detectives didn’t see any Vincent 
Pacelli in there because he was not there, so Lipsky 
just leaves that out of the story” (Tr. 1519-1520). 

At the beginning of his summation, the Assistant United 
Htates Attorney replied to the above argument as follows: 

“I recall Mr. Duke told you on one occasion that he 
read some testimony yesterday into the record that 
was alsjut a surveillance of a Valentine buy at the 
Yellowfingers Cafe, and he read the whole thing and 
he said his conclusion was that Mr. Lipsky did not 
testify about that at this trial because he had 
found out that he was under surveillance. Well the 
reason he didn’t testify about it at that tiial was 
that those persons were already convicted as Mr. 
Duke well knew, and there was no reason to testify.”* 

All defense counsel objected at this point. Judge Pol¬ 
lack immediately and emphatically instructed the jurj to 
disregard this comment as follows: 

“Ladies and Gentlemen, it is my duty again, despite 
the fact that 1 have said this before, you are admon¬ 
ished, you are instructed, you ure implored, using any 
word that I can indicate to you, to erase from your 
minds any of the argument of counsel on either side, 

•Co-conspirator Luis Valentine was convicted along with 
Sperling and nine other defendants on July 12, 1973 after a 
trial on Indictment 73 Cr. 441. 
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and particularly that laHt comment which has nothing 
and no support in the evidence. It is the evidence 
in this case which governs, and nothing which has 
run outside of the evidence and there have been in 
dications on both sides now of a comment which 
should no( have been made thut doesn’t relate to the 
evidence. 

“Let's get on with the evidence Mr. Lavin, and your 
comments about the evidence, and not things that are 
not in evidence. Let’s not have it happen again" 
(Tr. 16011 1603). 

In assessing the impact of Government counsel’s re¬ 
mark, which improperly referred to a matter outside the 
record, the summation to which it was directed cannot be 
ignored. The argument made by Pacelli’s uttorney was un¬ 
fair in at least two resects. The contention that Lipsky 
“left out’’ the Yellowflngers transaction involving Valentine 
and Paeelli in his direct testimony assumes that he was 
asked about it in the first place, which is simply not true. 
Secondly, since Detective Nunziatta had died before the 
trial below began, it was highly misleading for defense 
counsel to argue to the jury thut Lipsky “can’t tell that 
story any more because he can be refuted by the detectives." 
Furthermore, Nunziatta never entered Yellowflngers, and 
thus could neither corroborate nor contradict Lipsky’s tes¬ 
timony that Paeelli was there with himself and Valentine. 

Pacelli’s contention that the prosecutor’s comment sug¬ 
gested to the jury that he had previously been convicted 
for the Yellowflngers’ transaction on Lipsky’s testimony 
rests on a strained and artificial reading of the record. 
Paeelli wus not mentioned by name in the challenged com¬ 
ment. and the phrase “those persons . . . already convicted” 
plainly referred to Valentine and co-conspirator Alberto 
Gonzalez mentioned in Nunziuttu’s testimony. 


Though the prosecutor should uot have referred to any 
matter outside the record, it is clear that the remark in 
question was an isolated utterance in a summation which 
is uot otherwise challenged on this appeal and which con¬ 
cluded a lengthy, hard fought trial. United Staten v. 
Sooony-Vacuum Oil Co., 310 U.S. 150, 242 (1940); United 
Staten v. Tortora, 464 F.2d 1202, 1207 (2d Cir.), cert, 
denied, 409 U.S. 1063 (1972) ; United Staten V. Ramon, 268 
F.2d 878, 880 (2d Cir. 1959). 

Furthermore, unlike United Staten v. Gonzalez, 488 F.2d 
833 (2d Cir. 1973), the objectionable comment here was 
provoked by the improper and misleading urgument of 
Pacelli’s counsel.* See United Staten V. LaSorna , 480 F.2d 
522, 525-526 (2d Cir.), cert, denied, 414 U.S. 855 (1973); 
United Staten v. Santana, 485 F.2d 365, 370 (2d Cir. 1973). 

Finally, any possible prejudice which might have accrued 
from thiH remark was adequately dispelled by the trial 
court’s immediate and forceful curative instruction. United 
SUitcn V. Pfinynt, 477 F.2d 177, 189 (2d Cir.), cert, denied, 
412 U.S. 941 (1973) ; United Staten v. Miller, 478 F.2d 1315, 
1317-1318 (2d Cir. 1973), vert, denied , — U.S. — (1974); 
United Staten v. Sairycr, 469 F.2d 450 (2d Cir. 1972); 
United Staten v. Semcnnuhn, 421 F.2d 1200, 1208-1209 (2d 
Cir. 1970). In view of the overwhelming evidence of the 
defendants' guilt, it is indisputably clear that “a reversal 
would Ik* an immoderate penalty." United Staten v. Lot»eh, 
102 F.2d 35, 37 (2d Cir.), vert, denied, 307 U.S 022 (1939). 


•The unrestrained quality of the summation of Pacelli's 
lawyer is illustrated by his accusation that Lipsky and another 
Assistant United States Attorney were “a couple of crooks 
(Tr. 15381, and that the only conspiracy proven was a conspiracy 
between Lipsky and the same Assistant to obstruct justice and 
commit perjury (Tr. 1535). 


POINT VI 


None of the other claims have merit. 

1. The eight thermometers seized from Catino 

On September 26, 1973, approximately three dayB after 
thin indictment was tiled, Catino was arrested in the Bronx. 
At that time he was carrying a box containing eight (8) 
twelve-inch chemical Fahrenheit thermometers, which were 
received in evidence at trial Tr. 1250-1*257, GX 54A-54H). 

Two of the Government’s witnesses, Lipsky and Conforti, 
testified that they had used thermometers to test the purity 
of heroin and cocaine (Tr. 76-79, 665, 748-749, 758). Further¬ 
more, Conforti had a chemical centigrade thermometer in 
his possession when he was arrested on April 14, 1973 (Tr. 
748, GX 30}. 

During the defense case Catino called a chemist who 
testified that the Fahrenheit thermometers seized from him. 
had a maximum reading equivalent to 148 degrees centi¬ 
grade.* 

Catino argues that since he was arrested after the con¬ 
spiracy had terminated, the thermometers constituted evi¬ 
dence of an inadmissible subsequent criminal act offered 
only to show his propensity to engage in narcotics activities. 

Narcotics paraphernalia when legally seized during a 
lawful arrest is, of course, always admissible. United 
,S tatm v. Varminati, 247 F.2d 640 (2d Cir.), cert, denied, 
355 l\K. HM3 (19571. Assuming aryuendo that the con¬ 
spiracy had terminated by the time of his arrest, the ther- 

* Both Conforti and Lipsky testified that heroin “broke” at 
about 240 degrees centigrade if it was pure and a centigrade 
reading below 190 degrees indicated the heroin had been “cut” 
(Tr. 76-79, 666). 
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mometers would liuve still been admissible ugainst Catiuo 
as probative evidence of the existence of the conspiracy and 
his participation therein. United States v. Nathan, 476 
F.2d 450, 45900 (2d Cir.), cert, denied, 414 U.S. 823 
(1973); See also Lufwak v. United States, 344 U.8. 604, 
615-18 (19531 ; United States v. Bennett, 409 F.2d 888, 893 
(2d Cir.;, cert, denied, as Haywood v. United States. 390 
U.8. 852 (1969). 

In any event the uncoutroverted testimony of Catino’s 
chemist considerably lessened the probative force of the 
thermometers, leaving the Government with the argument 
that Catiuo might have obtained them by mistake (Tr. 
1639). 

2. Lipsky's competency to testify 

Catiuo also argues that because Lipsky had never been 
prosecuted for his admitted perjuries, he was incompetent 
to tuke the oath. There is no merit to this contention. 

Judge Pollack correctly charged the jury ubout the sig¬ 
nificance of Lipsky’s admitted perjuries as follows: 

... all the testimony of witnesses or of any defendant 
who admitted to previous perjury or fabrication 
should be considered with great care. Again, such 
u witness may be believed in part or in whole, it is 
for the jury to determine whether and to what extent 
testimony from such a source is to be credited (Tr. 
1663). 

The fact that a witness has admitted perjury or even has 
been convicted of perjury does not disqualify him as a 
witness. United State * v. Itaris. 473 F.2d 1023 (10th Cir. 
1973). Nor does a witness become incompetent to testify 
because he has not boon indicted for perjury, which he 
admits. The issue is one of credibility and the weight to 
be given an admitted perjurer’s testimony, for which the 
jury has sole responsibility. Iloffa v. United States, 385 



U.S. 293, 310-12 11966); United States v. Projansky, 465 
F.2d 123, 136 (2d <’ir.), cert, denied, 409 U.S. 1006 (1972) ; 
United States v. Aviles, 274 F.2d 179, 190 (2d Cir. 1960) ; 
United States v. Iteina, 242 F.2d 302, 307 (2d Cir.); 
United States v. Maryotis, 138 F.2d 1002, 1004 (3d Cir. 
1943). 

3. The sale of heroin to Reiter and Carter on 
February 10, 1972. 

Mullah contends that the evidence reluting to the sale 
of 1 kilo of heroin on February 10, 1972, which Louis 
Mileto delivered to Mark Ileiter who, in turn, sold it to an 
undercover agent, was inadmissible.* Because Sperling 
criticized Mileto for having dealt with Reiter after Mileto’s 
arrest, Mullah contends that the transaction was not made 
in furtherance of the conspiracy (Mullah Br. 72-74). The 
urgument is unpersuasive. 

Reiter, as the jury could have found from the evidence, 
wus known by Sperling (GX 65). The heroin sold to 
Reiter and later seized on February 10, 1972, belonged to 
Sperling, and it was well within the scope of Mileto’s au¬ 
thority to sell this kilo of heroin to Reiter provided that 
Sperling received his share of the proceeds. The transac¬ 
tion was indisputably within the scope of the objects of 
the conspiracy. Cf. United States v. Bynum, 485 F.2d 490, 
498-99 (2d Cir. 1973). There was thus sullicient evidence 
from which the jury could rationally find that this trans¬ 
action was an act in furtherance of the conspiracy. The 
issue was one of fact for the jury to decide. United States 
v. Armone, 363 F.2d 385, 401 (2d Cir. ),\<ert. denied, 385 
U.S. 957 (1966). 


* See supra, pp. 22-2G. 
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CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 


Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


.James P. Lavin, 

.James Nesland, 

Lawrence 8. Feld, 

Assistant United States Attorneys, 
Of Counsel. 


• We feel obliged respectfully t.o draw to the Court’s attention 
that this brief is being filed on Tuesday, June 18, 1974, the 
Government having been served with the last of appellants’ briefs 
(Pacelli) on June 5, 1974. Our motion to extend our time to 
respond in order to fcive us the customary and anticipated 30 
days after receipt of the last appellants’ brief was denied. In 
the 13 days allotted to us, we have been unable to respond to 
all of the points raised raised by appellants and respectfully request 
permission to file a supplementary brief after the oral argument. 
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